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OPINION

l.
FAcTuAL BACKGROUND AND PROCEDURAL HISTORY

A.
The Hes Enter the United States

Shao-Qiang (Jack) He (“ Father”) wasborn on July 18, 1964 in the Peoples Republic of China
(“China’). From 1979 to 1985, Father pursued hisbachelor’ sdegree at auniversity in China. Upon
completing his bachelor’ s degree, Father taught at a high school in Hunan, China. From 1986 to
1998, Father worked toward obtaining his master’s degree from Hunan University in teaching
English as a second language. After he received his master’s degree, the Chinese government
assigned Father to teach English courses at the University of Nanjing, where he continued to teach
asatenured professor from 1990 until 1995. In March of 1995, Father cameto the United Statesto
pursue a master’s degree in teaching English as a second language at Arizona State University.
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Father entered the United States on a student visa, and he received a full scholarship to attend
Arizona State University. Father attended Arizona State University from 1995 until 1997, and he
returned to the university in 2000 to defend his master’ sthesis. In August of 1997, Father enrolled
at the University of Memphis to pursue a doctorate degree in economics. Father received a full
scholarship to attend the University of Memphis, which included a stipend in the amount of
$1,050.00 each month for working as a teaching/research assistant for approximately twenty (20)
hours each week. Father subsequently abandoned his doctoral degree and changed his course of
study to pursue a master’ s degree in management information systems.

After coming to the United States, Father returned to China in May of 1998 to visit for
approximately one month. Qin (Casey) Luo (“Mother” or, collectively with Father, “the Hes’ or
“Appellants’) was bornin Chinaon March 21, 1968. Mother and Father never met in person prior
to Father’ sreturn trip to China, but they did communi cate through tel ephone calls and email for six
to seven months prior to their first meeting. During hisreturntrip to Chinain May of 1998, Mr. He
met Mother in person. According to Mother, Father mailed her some material in 1998 instructing
her to go to the United States Embassy in Chinato secure avisa, and he returned to Chinato assist
her with securing the visa. In order to assist Mother in coming to this country, Father submitted a
formto the University of Memphisindicating that he and M other weremarried.* Mother and Father
indicated on their immigration documentsthat they werelegally marriedin China. Mother wasable
to secure avisaasthe wife of astudent, and she entered the United Statesin June of 1998. In fact,
the Hes were not legally married in China before Mother came to the United States, therefore,
Mother has been an illegal aien since she entered the United States. In a subsequent deposition,
Father testified that his intent was to get Mother into the country without ever having married her
in China.

B.
TheBirth of A.M.H. and the Hes' Financial Difficulties

When she entered the United States, Mother could speak very little English.  She began
working as a waitress in a Chinese restaurant shortly after arriving in this country earning
approximately $200 to $300 per month. In July of 1998, Father learned that M other was pregnant.
Between thetime M other entered the United States and October of 1998, theHes' financesremained
stable. On October 11, 1998, Father worked as a computer lab assistant at the University of
Memphis. According to Father, another Chinese student approached him and asked for assistance
with her studies. Father recounted that the student asked to borrow money, and he refused her
request. On October 19, 1998, the student filed a complaint against Father with the campus police
department alleging that Father sexually assaulted her. As aresult of the compliant being filed,
Kathryn Story (“Ms. Story™), the Associate Dean of Judicia and Ethical Programsfor theUniversity
of Memphis at the time, launched an investigation. During the pendency of the investigation, Ms.

1 Father married his first wife in 1990, and they divorced at the end of 1995 or in 1996.
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Story reported that Mother cameto her office toward the end of 1998 and began yelling, calling her
a“racist devil.” Ms. Story called the campus police, and an ambulance was summoned for Mother.
Subsequent to the sexual assault complaint being filed, the University of Memphis decided to
terminate Father’ s graduate assistantship position, resulting in the loss of his $1,050.00 monthly
stipend.

After Father lost his stipend, the Hes began to experience financial difficulty. Around
Thanksgiving of 1998, the Hes were shopping at a Chinese grocery store in Memphis when they
encountered Father’s accuser accompanied by two other men. An atercation erupted, and, as a
result, Mother lost her balance and fell into ashopping cart. Mother, approximately seven months
pregnant at the time, experienced vaginal bleeding and was taken to the hospital. The Hes sought
legal counsdl to file a lawsuit for the incident in the grocery store, but they never pursued the
litigation to a conclusion. As the birth of their child grew nearer, the Hes considered placing the
child for adoption. In November or December of 1998, the Hes approached Mid-South Christian
Services (“Mid-South”), a licensed child placement agency providing adoption and foster care
services, seeking assistance. The Hes met with Dianne Chunn (*Ms. Chunn”), a birth-parent
counselor with Mid-South.

As abirth-parent counselor, Ms. Chunn counseled the Hes on their decision to parent their
child or placethe child for adoption. Ms. Chunn opened abirth-parent file on the Hes on December
1, 1998, whichincluded her notesfrom conversationswiththeHes. Inher discussionswiththeHes,
they represented themselves asamarried couple, but Ms. Chunn did not request to seetheir marriage
license. Infact, the Hes completed a“Pregnancy Counseling Status Sheet” representing that they
were married even though they were not legally married at thetime. Ms. Chunn stated that, in one
of their conversations, Father expressed concerns about whether he was the biological father of the
unborn child. Father subsequently denied making any statements to Ms. Chunn questioning his
paternity of the child.

According to Ms. Chunn, the Hes initially expressed their desire to place their unborn child
for adoption. When subsequently recounting her discussions with the Hes, Ms. Chunn stated that
they expressed their desire to find a family that was financially stable. To that end, Ms. Chunn
scheduled ameeting between the Hes and a prospective adoptive family on December 1, 1998. Ms.
Chunn’s notes from January 1, 1999, reflected that Mother felt “ cheated” because the prospective
family “was not wealthy, aswastheir request.” Her notes also indicated that Father stated that they
felt that the adoptive family should be “taking care of them,; visiting, bringing nutritiousfood, etc.”
According to Father, he and Mother never wanted to place their unborn child for adoption. He
asserted that they ssimply listened to Ms. Chunn’s advice and considered it, but Ms. Chunn pushed
for adoption to fill a quota and make money for her agency.

On January 28, 1999, Mother gave birth to a daughter, A.M.H. A.M.H. remained in the
hospital for several days while Mother returned home. The hospital “OB Admission Assessment
Record” dated January 28, 1999 indicated that A.M.H. was not to be placed for adoption. Shortly
after Mother gavebirthto A.M.H., sheconveyed to Ms. Chunn that shedid not want to place A.M.H.
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for adoption. Ms. Chunn met with Mother and Father at their home to discuss different options.
According to Ms. Chunn, Father still believed that adoption was the best course of action, while
Mother disagreed. On February 22, 1999, Father called Ms. Chunn to report that they were still
considering adoption. The following day, Ms. Chunn met with the Hes at their apartment. During
their conversation, Father stated that adoption was the best plan for A.M.H., but their alternative
course of action was long-term foster care. Father estimated that they would need between six
months to one year of long-term foster care for A.M.H. to allow them to reestablish themselves
financially. Father told Ms. Chunn that they would go to the juvenile court to inquire about long-
term care.

On February 24, 1999, the Hes went to juvenile court and spoke to Sarah Cloud (“Ms.
Cloud”), aprobation counselor at the time, to explain their inability to carefinancially for A.M.H.
Ms. Cloud called Ms. Chunn that same day to inquire about the situation. Ms. Chunninformed Ms.
Cloud that the Hes initially wanted to place A.M.H. for adoption, but they subsequently changed
their minds and wanted to place her in foster care. Asaresult of this call, Ms. Chunn agreed to
provide the Hes with three months of foster carefor A.M.H. through Mid-South. While Mid-South
normally did not providefoster care beyond one month, Ms. Chunn agreed to provide three months
of foster care for A.M.H. to alow the Hes to improve their financia situation. On February 24,
1999, the Hes entered into an “ Interim Care Agreement and Consent Form” with Mid-South which
provided, in relevant part, as follows:

FINANCIAL ARRANGEMENTS

| understand that 90 days of interim care will be provided my child at
no charge to me. If, after 90 days, | have not reached a decision of
adoption for my child, | agree to pay MID-SOUTH $ per
day for this care, beginning (review needs at that time), plus any
medical expenses incurred on my child's behalf. Interim care can
continue at the discretion of MID-SOUTH when thereis a case plan
which justifiesit.

CUSTODY

| understand that this Agreement does not terminate my parental
rights, privileges and obligations to my child. By signing this
Agreement, | designate MID-SOUTH, its agents and officers, such
rights, privileges and obligations which are necessary for my child’s
well-being from the date of admissionuntil | sign areleaserequesting
termination of careby MID-SOUTH and receivemy childfrom MID-
SOUTH, or until suchtimeas| sign alegal surrender of my parental
rights, privileges and obligations before a Chancery Court Judge,
thereby placing said child withMID-SOUTH for permanent adoptive
planning.



My parenta rightsto thischild can only beterminated by due process
of law appropriately prescribed by the State of Tennessee.

When Mid-South agreed to perform foster-care, they turned to the next foster family on their list
which happened to be Jerry Baker (“Mr. Baker”) and Louise Baker (“Mrs. Baker” or, collectively
with Mr. Baker, “the Bakers’ or “Appellees’).

C.
The Hes Relationship with the Bakers

In 1989, Mrs. Baker underwent atubal ligation while pregnant with the Bakers' third child.
In approximately 1998, the Bakers decided that they wanted another child, and Mrs. Baker
underwent atubal reversal. The Bakers considered adopting achild, but they wanted to try to have
achild of their own first. The Bakers previously submitted a “Foster Home Application” to Mid-
Southin1997. Inresponseto the question “Why areyou interested in providing afoster home?’ on
the application, the Bakers responded by stating, in relevant part, that they “were first interested in
adoption of a newborn, but thought we would try foster care of newborns for a couple of years.”
Accordingto Mrs. Baker, they were considering adoption, and serving asfoster parentsallowed them
to decide if adoption was something they wanted to pursue. After submitting their application, the
Bakers began serving as foster parents for Mid-South. The Bakers served as foster parents for
approximately ten different children, and they never considered adopting any of the children placed
with them by Mid-South. The extent of their foster care was usually limited to ten days, with the
longest period being six weeks, in order to alow Mid-South to finalize the adoption paperwork.

At Mid-South’s request, the Bakers began providing foster care for A.M.H. (who was
approximately three weeks old at the time) on February 24, 1999, for the agreed upon three month
period while the Hes decided whether they wanted to pursue adoption. According to Mrs. Baker,
she was still attempting to get pregnant, and they did not expect to keep A.M.H. beyond the agreed
upon three month foster care period. The Bakers stated that they fully intended to end their
involvement at the end of the three month period; either A.M.H. would be returned to the Hes or the
Hes would place her with an adoptive family of their choosing.

Accordingto Ms. Chunn, Mid-South customarily allowed thebirth parentstovisit their child
once aweek while the child was in foster care, however, she did not participate in any visitation
agreement between the Hes and the Bakers. The Bakers and the Hes apparently reached an oral
agreement whereby the Hes could visit A.M.H. once a week during the three month foster care
period. Pursuant to this agreement, the Hes came to the Bakers' home approximately once aweek
tovisit A.M.H., and they stayed for about an hour each time they visited. Ms. Chunn documented
the March 1998 visits by the Hes in her notes. On March 8, 1999, Ms. Chunn went with the Hesto
visit A.M.H. at the Bakers home, and she noted that M other was excited to see A.M.H. Father told
Ms. Chunn that M other was “ moving more toward adoption,” and Mother would “readily agree” to
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an adoption if the adoptive family would allow them weekly visits until Mother became pregnant
again. Father informed Ms. Chunn of a Chinese superstition which characterized A.M.H. asless
thananideal child dueto her difficult birth. Duringavisit on March 15, 1999, Ms. Chunn noted that
the Heswere excited to see A.M.H., but Mother continued to be hesitant about adoption. OnMarch
30, 1999, Ms. Chunn documented a phone conversation with Father wherein he stated that, while
Mother seemed comfortable with adoption, she “wants to maintain guardianship of the child so she
can continue in the U.S.”

According to Mother, theinitial three month foster care period went well, and Mrs. Baker
took good care of A.M.H. and taught Mother how to care for her aswell. At some point during the
three month foster care period, the Hes attempted to pay the Bakers $300, presumably for caring for
A.M.H. Accordingto Mrs. Baker, they refused to accept the money because they were paid $6 per
day through Mid-South, and their agreement with Mid-South prevented them from accepting money
fromthefoster parents. Mid-South did not have aspecific set of rulespreventing foster parentsfrom
accepting money from the biological parents, and Mid-South did not instruct the biological parents
to pay the foster parents. However, it was Mid-South’s practice to reimburse the foster parents for
caring for achild.

In mid-April of 1999, the Hes decided that they wanted to apply for a passport for A.M.H.
so they could send her to Chinaat the end of the three month foster care period. Father informed the
Bakersof their intentions, and herequested their assistancein having A.M.H.’ spassport photo taken.
Mrs. Baker complied and took A.M.H. to have a passport photo taken, and A.M.H. subsequently
received her passport. The Hes attempted to |ocate someone they could trust to take A.M.H. back
to Chinaat the end of three month foster care period, but they were unable to find a suitable person.
Father stated that they could not leave to go to China because, without agreen card, they would be
unableto return. According to the Hes, the Bakers attempted to persuade them to keep A.M.H. in
the United States by stating that they could visit her more frequently if sheremained in thiscountry.
Towardtheend of April of 1999, Father was arrested and charged with sexual assault for theincident
at the University of Memphisin October of 1998. At thetime of his arrest, Father worked part-

2 Father was never convicted of the criminal charges leveled against him. The record is not entirely clear as
to whether the charges were dismissed or whether Father was acquitted following ajury trial. Stephanie Johnson (“Ms.
Johnson”), the assistant district attorney general involved in the criminal case, subsequently stated that the Father’s case
was set for trial on or around December of 2001. At a hearing during that period, M s. Johnson learned that M other had
threatened the victim in the case, and she brought this to the attention of the trial judge. The trial judge admonished
M other about communicating with the victim in the case.

In February of 2003, M s. Johnson attended a motions hearing in preparation for Father’s trial. During that
hearing, M s. Johnson learned that M other had improperly communicated with the jury outside the courtroom. Once
again, the trial judge admonished her about this conduct as well. Ms. Johnson subsequently learned that a tape of
Father’s preliminary hearing was unintelligible. Asaresult, the indictments against Father were dismissed, and the case
was returned to the lower court for a new preliminary hearing. In the lower court, Father produced a copy of the tape
from the original preliminary hearing, but it was decided to continue with a new preliminary hearing. As the case
progressed to trial for the second time, Mr. He did not show up for an afternoon hearing after the trial judge instructed
him to do so. The trial judge subsequently issued a warrant for Mr. He's arrest. In any event, Mr. He was never

(continued...)
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time at the University of Memphis in a dormitory earning approximately $200 per month, and
Mother continued to work part-time asawaitress. After hisarrest, the university fired Father from
hisjob at the dormitory.

On May 8, 1999, the Hes sent Mrs. Baker aMother’s Day card inside which they wrote the
following:

Dear Louise:

Happy Mothers Day!
Y ou have offered endless love to many children. You are the real
Mom of [A.M.H.]. Our thanksto you is beyond expression.

/9 Jack & Casey
5/8/99

While she acknowledged that they sent the card, M other asserted that she did not intend for the card
to mean that she wanted to give up her daughter.

Their inability to secureasuitable personto take A.M.H. back to Chinaat the end of thethree
month foster care period prompted the Hes to decide to alow A.M.H. to remain with the Bakers.
In addition, the Hes were still not ableto financially carefor A.M.H. at the end of the three month
foster careperiod. Accordingto Mrs. Baker, Father cameto them toward the end of the three month
foster care period and asked them to adopt A.M.H., but Mother opposed an adoption. On May 19,
1999, Mss. Chunn met with Father to discusstheHes' futureplansfor A.M.H. Father stated that they
would like to maintain their parental rights, but they wanted to continue the custody arrangement
with the Bakers. Ms. Chunn felt that such an arrangement was unrealistic, and she discussed the
possible adverse effects long-term foster care could have on A.M.H. after she bonded with the
Bakers. Thereafter, Father returned to the Bakers' home to discuss a custody arrangement. The
Bakers informed Father that they would not be willing to retain custody of A.M.H. on the basis
suggested by Father. According to the Bakers, they entered into an oral agreement with Father
whereby the parties agreed that the Bakerswould raise A.M.H. until sheturned eighteen, andtheHes
would retain their parental rights so they could remain in the United States.

On May 24, 1999, Father and Mrs. Baker called Ms. Chunn to inform her that the Bakers
were willing to accept temporary custody of A.M.H. Ms. Chunn understood that the parties were
in agreement that the Bakers would carefor A.M.H. until she reached eighteen years of age. After
speaking with Father and Mrs. Baker, Ms. Chunn contacted attorney Kevin Weaver (“Mr. Weaver”).
Mr. Weaver previously advised Mid-South on adoption and parental termination matters, and he
commonly met with families at the request of Mid-South. Ms. Chunn asked Mr. Weaver to meet

2(...continued)
convicted of the criminal charges brought against him stemming from the October 1998 incident.
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with the Bakers and the Hes to discuss the legal implications of the custody arrangement and some
of therisksinvolved.

OnJune 2, 1999, Father, the Bakers, and Ms. Chunn met Mr. Weaver at hisofficeto discuss
the custody arrangement. Father informed Mother of the meeting, but Mother did not attend the
meeting because she had to work. According to Mr. Weaver, Ms. Chunn, and the Bakers, Father
called Mother from the meeting to inquire if they should proceed in her absence. Father
subsequently denied that he called Mother from the meeting to makethisinquiry. Mr. Weaver, Ms.
Chunn, andthe Bakersall stated that, after Father concluded histel ephone conversation with Mother,
he stated that he and Mother were ready to proceed with the agreement, and they should continue
with the meeting.

Mr. Weaver did not consider himself to be representing either party at the meeting, and he
explained to the parties at the outset of the meeting that he was not there to represent either party.
Mr. Weaver explained how the parties could obtain a consent order for temporary custody, and he
told Father that he and Mother would need to obtain acourt order to regain custody in the future if
everyone was not in agreement to a change of custody. Father subsequently confirmed that Mr.
Weaver did indeed tell him that, once they signed a consent order giving the Bakers custody of
A.M.H., they would have to go before acourt to obtain achangein custody. Mr. Weaver recalled
Father asking questions during the meeting, but hedid not recall any specific questions. Mr. Weaver
did not advise Father that heand Mother could losetheir parental rightsif they failedtovisit A.M.H.
or failed to pay child support for A.M.H. for four consecutive months, and no one advised Father to
have an attorney present at this meeting. At the conclusion of the meeting, Mr. Weaver felt that
everyone understood the process and was satisfied with their decision. According to Mrs. Baker,
Father stated that he would inform Mother of what transpired at the meeting and would let them
know of their decision. Father subsequently stated that he did not understand the concepts of
adoption and custody, and he understood that they were entering thetemporary agreement soA.M.H.
could be covered under the Bakers' health insurance. Father stated that he spoke to Mother after the
agreement and informed her that they would need to sign something to allow A.M.H. to be placed
on the Bakers' health insurance.

Mr. Weaver subsequently sent abill to Mid-South in the amount of $100.00 for his services
at the meeting. Ms. Chunn’s records indicate that Mid-South forwarded the bill to the Bakers for
payment. Ms. Chunn asked the Bakersto reimburse Mid-South for the cost of the meeting because
she felt the Hes were not financially able to do so. The Bakers apparently paid the bill for Mr.
Weaver’ s services at the June 2, 1999 meeting.

On June 3, 1999, Ms. Chunn asked Pastor Kenny Y au (“Pastor Yau”) to accompany her to
the Hes' apartment to speak with Mother. Father was not present at this meeting. On theway to the
Hes apartment, Ms. Chunn indicated that shefelt Mother did not completely understand the agreed
upon custody arrangement the parties were about to enter into. Ms. Chunn told Pastor Y au that she
wanted to ensure that Mother understood the process and was not being forced into anything. She
asked Pastor Yau to attend the meeting and translate so Mother could better understand the
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agreement. Pastor Yau stated that, at the conclusion of the meeting, Mother indicated that she
understood the process. Later that day, Father called the Bakersto inform them that they wanted to
go ahead with the consent order transferring custody of A.M.H. to the Bakers.

D.
The Juvenile Court Order Transferring Custody of A.M.H. to the Bakers

OnJune4, 1999, the Hes, the Bakers, and Ms. Chunn met at Mid-South’ soffice. Fromthere,
they proceeded to the Shelby County Juvenile Court in the Bakers van. Mr. Weaver did not
accompany the parties to juvenile court, and neither party had an attorney present at the meeting in
juvenile court. According to Father, Ms. Chunn told the Hes to go to juvenile court, but he did not
know why. Since Mother was not present at the meeting with Mr. Weaver, the Bakersrequested that
Pastor Y au attend the meeting to interpret so that they could ensure that Mother fully understood
what was transpiring.

Ms. Cloud met with the parties at juvenile court, and she noted that Mother was “very
concerned” that the arrangement would be temporary and not permanent. Ms. Cloud drafted a
“Petition for Custody” which provided that the Heswere unablefinancially to carefor A.M.H. at the
time, and the Hes were requesting that custody of A.M.H. be transferred to the Bakers. Ms. Cloud
also drafted a*“ Consent Order Awarding Custody” which provided, in relevant part, as follows:

This cause was before the Court on a sworn petition, and it being
evident to the Court by the signatures of the partiesthat they do place
themselves before this Honorable Court and acknowledge its
jurisdiction and admit the following:

1. That [the Hes] have been fully advised of their legal rights
and that a hearing before the Court is hereby expressly
waived.

2. That all parties agree that it is in the best interest of the
child(ren) for custody and guardianship of the person of said
child® to be awarded to Jerry and Louise Baker, non relatives.

3. That [the Hes] are aware that on this agreement is based the
Order of this Court, and that failure to comply herewith,
without just cause, places them in contempt of Court and
subjectsthem to such action asthe Court deems proper within
itsjurisdiction.

3 M s. Cloud typed the language “ and guardianship of the person of said child” into the document which appears
to be a standardized form used by the juvenile court. Accordingto Ms. Cloud, the Bakers did not request the inclusion
of the guardianship language, but she inserted the language based upon what she had been told by the parties.
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Having considered the admissions and agreement of the parties, it is
the judgment of the Court that a change of custody is in the best
interest of the said child(ren).

IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED
that custody and guardianship of the person* of said child(ren) beand
is hereby awarded to Jerry and Louise Baker, non-relatives with
authority to make appropriate plans for the care and supervision of
said child(ren).

BeforetheHessigned the order, Ms. Cloud, Ms. Chunn, and Pastor Y au took M other into aseparate
room to talk privately about the consent order.

According to Ms. Cloud, Mother asked if the arrangement she was agreeing to was a
temporary arrangement. Pastor Y au stated that he was shown the consent order, but he did not read
it to Mother word for word. Instead, he read the document himself then trandated its contents to
Mother. Heconveyed to Mother that, sincethey werefinancially unableto carefor A.M.H., another
family would care for her. Furthermore, since they needed health insurance for A.M.H., Mother
needed to sign the document to give the Bakers legal authority. According to Mother, Pastor Yau
told her that the custody arrangement was only temporary, and she could have A.M.H. returned to
her at any time. Pastor Yau felt that he adequately conveyed the order’s import to Mother, and
Mother never indicated that she did not understand the document and never asked him to repeat
anything. Ms. Cloud and Ms. Chunn both described Mother as emotiona during their meeting,
stating that she was tearful when she signed the order. However, Ms. Chunn and Ms. Cloud both
felt that Mother understood the order, which they described as a document providing that the Hes
would retain their parental rights, but they would be transferring legal custody of A.M.H. to the
Bakers. Ms. Cloud explained that shedid not schedul e ahearing before the juvenile court judge that
day because everyone wasin agreement. She stated that it was her standard practice to ensure that
the biological parents understood that they would have to go before the juvenile court judgeif they
did not agreeto the order. According to Ms. Cloud, had she thought that the Hes were not sincerely
consenting to the order, she would have set the case for a hearing before the juvenile court. On the
day that the Hes signed the consent order giving the Bakers custody of A.M.H., the Hes also signed
aform provided by Mid-South which effectively removed A.M.H. from Mid-South’ scareand ended
Mid-South’s involvement up to that point.

Ms. Cloud stated that no one asked about visitation during the meeting, and the order did not
contain any provisionsfor visitation. The order aso did not make provisions for any child support
to be paid by the Hes. Pastor Y au stated that he did not recall any discussion during the meeting
regarding the law of abandonment, specifically child support or visitation. Ms. Cloud stated,
however, that the Bakerstold the Hes that they could visit A.M.H. According to Father, the Bakers
assured them that they could continue to visit A.M.H. once every week. Regarding child support,

4 Ms. Cloud typed the language “and guardianship of the person” into the document at this point as well.
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the Bakers never told the Hes not to pay child support, but they did not expect the Hes to pay child
support since the parties agreed that the Bakers were to raise A.M.H. until she turned eighteen. In
fact, the parties agreed that A.M.H. should begin to refer to the Bakers as “mommy” and “daddy”
and refer totheHesas* Jack” and “ Casey.” During subsequent visits, Father would refer to himsel f
as“Uncle Jack.”

After June 4, 1999, the Hes continued to visit A.M.H. at the Baker’ s home approximately
once aweek for one hour each visit. On June 5, 1999, the day after the parties signed the consent
order, Mrs. Baker began keeping ajournal of theHes' visitstotheir home. Accordingto Mrs. Baker,
the purpose of the journal was to document “everything” that occurred when the Hes visited their
home. The Hes were not aware that Mrs. Baker was keeping a journal of their visits, however,
Father subsequently acknowledged that he did not dispute the journal’s accuracy. The Bakers
encouraged the Hesto interact with A.M.H. during their visits, and Mrs. Baker would show Mother
how to feed, change diapers, and generally carefor A.M.H. About two weeksafter the partiessigned
the consent order, the Bakers learned that Mrs. Baker was pregnant with the Bakers' fourth child.

Between June 4, 1999, and October of 1999, the He' s visits with A.M.H. continued to go
well as evidenced by Mrs. Baker’s journal. During their June visits, the Hes brought A.M.H. jars
of baby food, formula, juice, diagpersand two books. In August of 1999, the Bakerstold the Hesthat
they were expecting another child. During avisit on August 28, 1999, Mother kept giving A.M.H.
agold chain and glasschimeto play with. Mrs. Baker warned Mother that A.M.H. could cut herself
or get choked, and Mrs. Baker wrotein her journal that the Hes* have no concept on what babies can
door notdo.” Duringavisit on September 11, 1999, the Hes expressed excitement over thefact that
A.M.H. would have asibling to grow up with. Mrs. Baker noted in her journal that Mother gave
A.M.H. one of her ringsto play with, and Mrs. Baker reiterated her concern about A.M.H. putting
things in her mouth. On September 30, 1999, Mother brought A.M.H. porridge, and the Bakers
allowed A.M.H. to have afew bites.

On September 15, 1999, the University of Memphis Social Discipline Committee conducted
ahearing on the sexual assault complaint filed against Father. At the conclusion of the hearing, the
committee unanimously found Father guilty of violating certain provisions of the Code of Student
Conduct. On September 20, 1999, the committee notified Father by letter that he was suspended
from the university for the remainder of the 1999 to 2000 term until the Summer of 2000 term, that
he would be placed on trespass status, that he must complete sexual abuse counseling, and that he
could not receive hisdegree during theterm of hissuspension.”> Asaresult of hissuspension, Father
became anillegal alien subject to deportation proceedings.

On October 3, 1999, Mrs. Baker made an entry in her journal expressing concern over the
Hes' request to take A.M.H. out of the Bakers' home during a visit, stating:

> According to Ms. Story, Father completed his degree requirements at the university, but he was unable to
obtain his degree due to the suspension. Apparently, the university subsequently awarded Father his degree.

-12-



Jack and Casey came at 3:00. [A.M.H.] played for a minute
with them and then wanted us. Thevisit wasvery discouraging to us.
They wanted to seeif they could comeand get [A.M.H.] and keep her
for the day next Sunday. | told them No. Sheistoo little to be away
fromus. Casey wasvery distraught, crying very loud. They left soon
after. Jack kept telling usthat they had friendsthat kept asking about
her and adoctor at church wanted to seeher. Wetold them shedidn’t
need to see adoctor and if anyone wanted to see her they could come
to our home. We stood strong with this. | think Jack was just trying
to please Casey. No words were exchanged. We fedl like Jack will
try something now. Wewould like to get visits to every other week.
Wefedl like they would wean away, but thelast 2 visitswe could see
Casey iswanting to come more.

If Jack confrontsuswiththevisit wearegoingto tell himthis
isthe way its going to be and set rulesfor him. Heisvery pushy and
overbearing. They are suppose [sic] to com [sic] Thurs, 8:45 AM
because Jerry is going to be out of town. Jack will not come to our
home without Jerry being here.

Mrs. Baker subsequently stated that they were not going to allow the Hesto take A.M.H. out of their
home, and, after the October 3, 1999, visit, they decided to move visitation to every other week.
According to Mother, she wanted to see A.M.H. more often, but the Bakers began to change
visitationtimesor maketheir visitsmoredifficult. However, Mrs. Baker’ sjournal indicated that the
Hesoccasionally missed visits, reschedul ed visits, or the Bakerswoul d miss church to accommodate
theHes' visitson Sundays. Father subsequently stated that their visitswith A.M.H. continued to go
well, and they experienced no problems with visitation during this period.

On November 14, 1999, Father called the Bakersto tell them he was bringing afriend from
church, Elizabeth Marshall (“Ms. Marshall”), tovisit A.M.H. Ms. Marshall previously adopted two
Chinese children, and she hired M other when she was pregnant with A.M.H. to babysit for her. Ms.
Marshall wasawarethat the Bakerswere caring for A.M.H., but the Hesdid not tell her the specifics
of their arrangement with the Bakers. Father asked the Bakersto pretend that they were A.M.H.’s
foster parents, not her custodial parents. In fact, Father told Ms. Marshall that the Bakers were
A.M.H.' s temporary foster parents. During the visit, Ms. Marshall inquired as to how the Bakers
could giveup A.M.H. after caring for her for so long, and shereferredto A.M.H. asA.M. Marshall.
Mrs. Baker got theimpression that the Hes had spoken to Ms. Marshall about adopting A.M.H. Ms.
Marshall subsequently stated that she had no intention of adopting A.M.H.

At somepointin November of 1999, M other asked Father to approach the Bakersand request
that they return custody of A.M.H. to them. Pursuant to Mother’s request, Father approached Mr.
Baker about their regaining custody of A.M.H. According to Father, Mr. Baker stated that they did
not want to return A.M.H. totheHes, and Mr. Baker asked him not to mention it again because Mrs.
Baker was pregnant, and he did not want to cause amiscarriage. After this conversation, the Hes
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stated that they no longer felt comfortable with the Bakers, and their relationship began to
deteriorate. The Bakersinvited the Hesto come to their home on December 22, 1999 to see what
A.M.H. received for Christmas. The Hes brought gifts for everyone but A.M.H. On January 28,
2000, the Bakers invited the Hes to their home to celebrate A.M.H.’s birthday. The Hes brought
food for everyone and they had birthday cake. The Hes brought A.M.H. a Sesame Street suitcase
asagift. OnFebruary 15, 2000, the Hes visited A.M.H. and brought some fish which had bonesin
it. Mrs. Baker decided not to feed it to A.M.H. On February 21, 2000, Mrs. Baker gave birthto a
daughter, Aimee. During avisit on February 28, 2000, the Hes stated that they were pleased that
A.M.H. had anew sister. Around thistime, Mother became pregnant with the Hes' second child.

On April 26, 2000, the Hes visited the Bakers' home, and Father asked if he could bring a
friend from Ohio to visit A.M.H. According to Mrs. Baker’sjournal entry for that date, Mr. Baker
asked Father if he told hisfriend the truth about A.M.H., and Father said he did not because he was
worried about being criticized for telling thetruth. Father wondered aloud if he shouldtell hisfriend
that A.M.H. was “temporary,” or if he should tell his friend the whole truth about A.M.H. being
“permanent.” They encouraged Father to tell hisfriend the truth about the situation, and the Bakers
invited the Hes' friend to dinner.

E.
TheHes Decision to Petition the Juvenile Court for a Change in Custody

According to Ms. Cloud, the Hes came to juvenile court or caled her on the telephone
severa times after the origina agreed upon custody order was entered to complain about their
visitation with A.M.H. and to expresstheir desireto regain custody of A.M.H. However, Ms. Cloud
could not remember the exact dates of these conversations. On May 3, 2000, the Hes signed a
petition seeking to modify the June 4, 1999 consent order awarding custody of A.M.H. tothe Bakers
aleging that a change in circumstances warranted a change in custody. Father subsequently
acknowledged that he had been contacted by immigration officials prior to filing the May 2000
petition. AccordingtotheHes, asof thedatethey filed the petition they werefinancialy ableto care
for A.M.H. Mrs. Baker’sjournal entry for May 3, 2000, indicates that the Hes did not apprise the
Bakers of their intentions during the visit, and, in fact, the Hes and the Bakers discussed the kinds
of lessonsthey wanted A.M.H. to learn growing up. Ms. Cloud subsequently called Ms. Chunn to
inform her that the Hes had filed a petition in the juvenile court to regain custody of A.M.H. Inturn,
Ms. Chunn called Mrs. Baker on May 4, 2000, to alert her of the fact that a petition had been filed.

Mrs. Baker called Mr. Baker to inform him of the news. According to her journal entry for
May 4, 2000, the Bakers were “floored” by this news. Mr. Baker called Father that afternoon to
arrange a meeting to discuss the Hes' decision to file the petition, and Mr. Baker met Father at the
clubhouse of theHes' apartment complex. During their meeting, Mr. Baker asked Father why they
filed the petition. Father responded by stating that Mother insisted on filing the petition to regain
custody of A.M.H., but hewanted A.M.H. to remain with the Bakers. Father told Mr. Baker that the
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Hesplannedto “ship” A.M.H. back to China. Father acknowledged theparties prior oral agreement
(that the Bakers would raise A.M.H. until she turned eighteen), but he stated that they needed to
discuss changesto the agreement. As Father began talking about the proposed changes, Mr. Baker
started writing down what Father proposed. When Mr. Baker indicated that the Bakers would not
agreeto changingtheir prior agreement, Father grabbed the paper from Mr. Baker and began writing.
The discussion between the two men resulted in the following three options being presented by
Father:

The below options were discussed by Jerry Baker and Jack He.
/s Jerry Baker
/sl Jack He 5/4/00

OPTION #1

That the Bakers and the He's [sic] agree to give [A.M.H]
back to the Hes without disputing custody in court. The Hes agree
that in the event the Hes must leave the United States for Chinathey
will let the Bakers adopt [A.M.H.] forever.

* The Bakers must agree not to cause the Hes to leave the
United States by reporting to the U.S. Government.

OPTION # 2

The Hes agree to stay in Memphis as long as they stay in
United States. The Heswill allow the Bakersto have [A.M.H.] for
avisit no less than two days per week. * Option 1 and 2 go together.

OPTION # 3

The Bakers and the Hes agree to continue their current
agreement with one supplement: the Hes may take [A.M.H.] back
home oneday every other week. Such agreement will continuefor 18
years. TheHesagreeto leave [A.M.H. 5] passport to the care of the
Bakers.

Mr. Baker wrotethefirst two options as Father spoke, and Father wrotethethird option. Father and
Mr. Baker were unable to reach any agreement that day, and the matter remained unresolved.

After the Hesfiled their petition to modify the original custody order, the Hes continued to
visit A.M.H. at the Bakers' home with the same regularity. On May 7, 2000, the Hes came to the
Bakers home with their friends from Ohio. When Mrs. Baker was alone in the kitchen, Father
approached her and stated that “it was going to be alright, that he was going to persuade Casey not
to do this.” At some point in May of 2000, the Bakers contacted Mr. Weaver.
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The Hes' May 2000 petition to modify custody was filed in the juvenile court on June 19,
2000. On June 28, 2000, thejuvenile court referee held ahearing on the Hes' petition.® Mr. Weaver
attended the hearing on behalf of the Bakers. The Hesdid not hire alawyer to represent them at the
hearing, and no trandator was present. Prior to the hearing, the juvenile court appointed a Court
Appointed Special Advocate (“*CASA”) to investigate the Hes' petition to modify custody and
determineif they were presently able to provide for A.M.H. The CASA provided the referee with
acopy of hisreport on the date of the hearing, which provided, in relevant part as follows:

CONCERNS AND EVALUATIONS

Mrs. Luo does not speak English. Therefore, Mr. He translated for
her duringthisCASA’ svisit. Presently, both parentsstated they want
[A.M.H.] back home with them, as they are now able to financially
care and provide for her. This CASA believes that [A.M.H. 5
parents love her very much. However, Mr. He and Mrs. Luo do not
seem to understand the serious nature of this matter. For instance,
neither parent appears to understand why they have to go to court to
regain custody of [A.M.H.]. They do not understand why they have
to prove anything. This CASA believesthe fact that the mother and
the father are not able to speak English is relative to their lack of
issues surrounding custody of their child.

Qin (Casey) Luoisfour months pregnant with her second child. This
CASA is concerned about the added responsibility that a new baby
would bring to Mr. He and Mrs. Luo. Presently, the couplelivesin
a two-bedroom apartment with an adult female roommate named
Ping. Ping was not present during this CASA’s home visit. The
couple plans for both [A.M.H.] and the new baby to share their
existing bedroom with them.

This CASA is concerned that Mr. He and Mrs. Luo want custody of
[A.M.H.] reinstated for the purpose of citizenship. The Bakersstated
that they were very shocked when [A.M.H.'s] parents filed for
custody without first discussing it with them. They stated that they
believe Mr. He and Mrs. Luo want custody of [A.M.H.] reinstated in
order to become citizens and stay in the United States. Mr. Baker
stated that Mr. He would do anything to remain in this country.

6 The record on appeal does not include a transcript of the June 28, 2000 hearing in the juvenile court.
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This CASA is concerned about the possibility that Mr. He and Mrs.
Luo might send [A.M.H.] back to Chinaif custody isreinstated. Mr.
Heinformed Mr. Baker that they might send [A.M.H.] back to China
to live with relatives if Mr. He and Mrs. Luo regain custody. The
Bakers believe that this would be traumatic to the child since
[A.M.H.] thinks of the Bakers as her parents.

The CASA recommended that the Bakersretain custody of A.M.H. and that the juvenile court grant
the Hes supervised visitation with A.M.H. twice aweek for four hours each day.

According to the parties, the juvenile court referee primarily spoke to Father during the
hearing about the Hes' plans for A.M.H. The referee asked Father about the Hes' finances, his
pending criminal matter, and their plansfor A.M.H. if they regained custody. Father told thereferee
that they were presently financially ableto carefor A.M.H., and, if they were awarded custody, they
planned to send A.M.H. to China and send $25 to $35 amonth to support her. At the conclusion of
the hearing, the referee entered “Findings and Recommendations of Referee” denying the Hes'
petition to modify the previous June 4, 1999 custody order, and the juvenile court confirmed those
findingsthat sameday. TheHesdid not appeal thisruling, and they continuedto visit A.M.H. at the
Bakers' home once a week occasionally bringing food and other items for A.M.H.

Shortly after the hearing, Father went to Macon, Georgia to work for approximately two
months, and Mother remained in Memphis. During this period of time, Mother continued to visit
A.M.H. at theBakers home. Of particular significanceisavisit Mother madeto the Bakers home
on August 1, 2000 to visit A.M.H. The Bakers had previously spoken to Mother and asked her to
come at 10:00 a.m. because Mrs. Baker had to leave at 11:00 to meet Mr. Baker for lunch. Mother
arrived at 10:45am, and at 12:15 p.m. Mrs. Baker informed M other she needed to leaveto meet Mr.
Baker. Mother picked A.M.H. up and refused to |eave, stating that Mrs. Baker should call the police.
Mother began yelling and screaming at Mrs. Baker, referring to the Bakers as* bad people, demons.”
Mrs. Baker called Mr. Baker and informed him of the situation, and she asked him to return home.
Mr. Baker called Father in Macon, Georgia and informed him of the situation, and Father advised
Mr. Baker to call the police. According to the Bakers, Father apologized for Mother’s behavior.
After thepolicearrived, Mother agreedto leave. The Bakersinformed Father that M other would not
be allowed back in their home unless he accompanied her. Asaresult of the incident, Father quit
hisjob in Macon, Georgia and returned to Memphis.

TheHescontinued tovisit A.M.H. approximately once each week in September and October
of 2000. On October 23, 2000, the Hes visited A.M.H. and brought her pears, chips, watermelon
seeds, and some Chinese books. According to Mrs. Baker’s journal, the Hes spoke Chinese the
whole time, and they were “ determined to get [A.M.H.] to call them Mama & Papa.” On October
28, 2000, Mother gave birth to a son, Andy. One of Andy’s ears was only partially developed at
birth. After Mother gavebirth to Andy, Father called Mrs. Baker to ask if shewould pick up Mother
and Andy from the hospital, which Mrs. Baker agreed to do. At Father’srequest, Mrs. Baker also
delivered a document for the Hes to a social services office. Mrs. Baker visited the Hes' home
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throughout the month of November 2000 to bring them food, items for Andy, and helped teach
Mother how to care for the newborn. She also took Mother shopping for Andy, and she drove
Mother to see Andy’ s pediatrician. The Hes also called Mrs. Baker occasionally to inquire about
how to care for the baby. Toward the end of November, the Bakers helped the Hes when their
automobile needed repairs, and they drove Mother on her errands. According to the Hes, their
financial situation began to improve after Andy was born, and they were able to hire a full-time
Chinese babysitter to care for Andy.

On December 4, 2000, Mrs. Baker drove Father to work, and she took Mother and Andy to
see Andy’s ear specialist. On December 15, 2000, Mrs. Baker took Mother and Andy to another
doctor’ sappointment, and shetook Andy to have his passport photo made. Mrs. Baker subsequently
took Andy to a doctor’ s appointment without Mother at the request of the Hes. On December 22,
2000, the Bakers invited the Hes to their home for Christmas, and the Hes visited A.M.H. the
following day. TheHesdid not bring A.M.H. any gifts, stating they did not have timeto shop. The
Bakers gave the Hes a vacuum cleaner and gave Andy clothes.

In January of 2001, the Hesvisited A.M.H. at the Bakers home four times. On January 1,
2001, friends of the Hes drove them and Andy to visit A.M.H. Shortly after arriving, Father said he
had to leave, and he asked the Bakersto drive Mother and Andy back home, which they agreed to
do. OnJanuary 13, 2001, theHesvisited A.M.H. and brought her three pearsand some Chinesejell-
O. OnJanuary 20, 2001, Father called the Bakers and wanted to comevisit, but the Bakersinformed
him that it was an inconvenient time because Mrs. Baker was having a baby shower. They
rescheduled the visit for January 22, 2001. On their way to the Bakers' home on January 22, 2001,
Father called to ask if Mother could visit A.M.H. on her birthday, January 28, 2001, and the Bakers
agreed. When the Hes arrived at the Bakers' home, they introduced afemale accompanying them
asMother’ ssister. When Mrs. Baker inquired further because of her understanding that M other only
had a brother, Father stated that the female was actually Mother’ s cousin. Mrs. Baker noted in her
journal that Mother appeared to be upset. She also noted in her journal that A.M.H. was sick, and
she made an appointment for her to see the doctor.

On January 28, 2001, the Hes arrived at the Bakers hometo visit A.M.H. for what turned
out to betheir final visit. Accordingto the Hes, they called the Bakersabout aweek prior to thevisit
toinform the Bakersthat they wanted to take A.M.H. to have afamily portrait made, and the Bakers
agreed to their request. According to Mrs. Baker’s journal, they had no prior knowledge of this
request. When the Hes stated their intentions, the Bakerstold them that A.M.H. was sick and could
not leave the house. Records subsequently introduced in this matter indicate that the Bakers were
in contact with A.M.H.’s doctor during this period regarding A.M.H.’s high fever, cough, and
congestion. The Hes became more insistent and demanded to take their daughter to have afamily
portrait made. When the Bakersrefused, Father instructed them to call the police, which the Bakers
did. Two sheriff’sdeputies arrived at the Bakers' residence and spoke to the Hes and the Bakers.
Deputy John Astor (“ Deputy Astor”) subsequently stated that hefound the Hesto be“irate,” and they
were outside the Bakers' home yelling and screaming. Deputy Astor spoke to Father and advised
him to speak to an attorney. According to Deputy Astor, he instructed the Hes to refrain from
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returning to the Bakers' home that day. Mother subsequently stated that, based on Father's
trandlation, she understood Deputy Astor’s statement to mean that they could never return to the
Bakers home or they would be arrested. Mr. Baker stated that he memorialized the events of
January 28, 2001 in Mrs. Baker’ sjournal shortly after theincident because Mrs. Baker wastoo upset
to write.

After the January 28, 2001 incident, the Hes never returned to the Bakers' home to visit
A.M.H. According to Father, they did not return or call because they were afraid of being arrested,
and they were also concerned about possible deportation and his pending criminal charges. Mrs.
Baker stated that, after the incident, she called the Exchange Club to arrange for any futurevisitsto
be conducted there. However, the Bakers did not call and inform the Hes that future visits would
be conducted through the Exchange Club. Infact, Mrs. Baker subsequently admitted that the Bakers
did nothing after the January 28, 2001 incident to promote a relationship between A.M.H. and the
Hes. The Bakersdid not hear from the Hes again until April 2, 2001. On that day, Mother called
and left amessage on the Bakers' answering machine instructing the Bakersto cometo their home
and “get [their] baby bed, we are moving, thank you, bye bye.”” Mother subsequently stated that
they also sent postcardsto A.M.H. in April or May of 2001, but they were returned.

In February of 2001, the Hes contacted the juvenile court asking for assistance in regaining
custody of A.M.H. from the Bakers. On February 15, 2001, Father faxed aletter dated February 1,
2001, to the juvenile court setting forth abrief history of the case, theincident on January 28, 2001,
and the Hes' desire to “take our child back and go back to China.” Father also sent a copy of the
letter to the media. On April 9, 2001, the Hes went to juvenile court where they met with Candice
Brown (“Ms. Brown”), aprobation counselor. Ms. Brown described Mother’ s behavior that day as
“hysterical,” and she appeared to be genuinely upset about regaining custody of her daughter. Ms.
Brown recounted that the Hes told her that they did not understand the American system, and they
did not understand what they were doing when they signed the original consent order giving the
Bakerscustody of A.M.H. Ms. Brown explained to the Hes that, since the Bakers were not thereto
agree to a change of custody, they would need to file a petition and go before ajudge to ask for a
modification of the custody arrangement. Ms. Brown prepared apetition on April 9, 2001, wherein
theHes stated that they were presently ableto carefor A.M.H. Only Mother signed the petition. Ms.
Brown subsequently stated that Father was present that day, but shewas new to the position and only
had Mother sign the petition. TheHes' petition to modify the custody arrangement wasfiled in the
juvenile court on May 29, 2001, and the petition was set for a hearing in June of 2001. Father
subsequently admitted that, as with the previous petition they filed in May of 2000, the Hes were
contacted by immigration officials around the time they filed the May 2001 petition, but he could
not remember the exact dates of those calls. Father stated that they received the calls from
immigration officials between March and May of 2001.

! During a subsequent deposition, Father testified that he too called and left a message with the Bakers asking
about visitation. He also stated that he mailed A.M .H. a card after January 28, 2001, but he did not receive a response.
Father offered no such testimony at trial, and the trial court made no mention of this fact in its order apparently due to
the trial court’s findings regarding Father’s credibility.
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At some point in May of 2001, the Hes sent their son Andy, who was seven months old at
thetime, to Chinato livewith Mother’ srelatives. They paid their babysitter, a Chineseimmigrant,
to take Andy to China. According to the Hes, they sent Andy to China because they feared he could
betaken from them if Father was ultimately convicted of the criminal charges pending against him.
They aso hoped that Mother’ sfather, a*traditional medicinedoctor,” couldtreat Andy’ sear. While
Andy was in China, the Hes sent approximately $1,000.00 each month to her family.

F.
The Bakers Petition to Terminatethe Hes' Parental Rights

After theHesfiled their petition to modify theoriginal custody order injuvenilecourtin May
of 2001, the Bakers once again met with Mr. Weaver. Mr. Weaver recommended that the Bakers
fileapetitionto terminatetheHes' parental rightsto A.M.H. to stop the juvenile court proceedings.
When the Hes appeared in juvenile court on June 6, 2001 for the hearing on their petition, the
juvenile court reschedul ed the hearing until June 22, 2001 because Mr. Weaver was unableto attend.
Two days before the scheduled June 22, 2001 hearing, the Bakersfiled a“ Petition for Adoption and
Termination of Parental Rights’ in the Chancery Court of Shelby County. The Bakers' petition,
which Mr. Weaver filed on their behalf, stated that the Hes abandoned A.M.H. by willfully failing
tovisit her and willfully failing to support her. The Heswere subsequently informed of the petition
and the necessity to transfer the case to the chancery court. Soon thereafter, the Hes secured the
servicesof attorney DennisJ. Sossaman (“ Mr. Sossaman”) to represent theminthematter. Thecase
was initially assigned to Chancellor D.J. Alissandratos.

On June 27, 2001, the chancery court appointed Mid-South as next friend to conduct an
investigation into the merits of the Bakers adoption petition. Ms. Chunn conducted the
investigation on behaf of Mid-South and opened an “ adoptivefamilyfile.” Ms. Chunn subsequently
filed her report outlining the history between the Hes and the Bakers, and she concluded that A.M.H.
“Is continuing to thrive in the Baker home.” On July 24, 2001, the chancery court, pursuant to the
agreement of the parties, entered an order appointing attorney Kimbrough B. Mullins (“Ms.
Mullins’) to serve as the guardian ad litem for A.M.H. The order aso provided that the parties
agreed to waive any hearsay objectionsto any statementscontainedin Ms. Mullins' reports, and they
stipulated that Ms. Mullins would be deemed an expert regarding any subsequent opinions she may
forminthecase. On September 24, 2001, the Bakersfiled anotice with the chancery court that they
were substituting attorney Larry E. Parrish (“Mr. Parrish”) as counsel to replace Mr. Weaver.

On October 10, 2001, Ms. Mullinsfiled her first interim report with the chancery court. In
preparing her report, Ms. Mullins conducted interviews with the Hes, assisted by Pastor Yau
tranglating; the Bakers, Ms. Chunn; and Ms. Cloud. Ms. Mullinsindicated in her report that Ms.
Chunn informed her that, prior to the birth of A.M.H., Father questioned his paternity of A.M.H.,
and Ms. Mullins' report noted that Father confirmed this assertion. Based on her interviews with
Father, Ms. Mullins noted that Father wasin favor of her suggestion that he undergo a DNA test to
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establish paternity. Accordingly, sheincluded in her report arecommendation that Father undergo
aDNA test to establish whether hewasthe biological father of A.M.H. Father subsequently denied
telling Ms. Chunn he questioned paternity of A.M.H., and he denied telling Ms. Mullins he wanted
aDNA test. Ms. Mullins a'so recommended that the parties undergo psychological testing. She
recommended that the court appoint achild psychologist to evaluate A.M.H. for the psychological
impact removing her from the Bakerswould have and the effect of losing her cultura heritageif the
Hes parental rights were ultimately terminated. Ms. Mullins recommended Dr. David Goldstein
(“Dr. Goldstein™), alicensed clinical psychologist, to performthisrole. Accordingto Ms. Mullins,
the chancery court entered a consent order in October of 2001 appointing Dr. Goldstein to eval uate
A.M.H? Dr. Goldstein focused his evaluation on three issues: (1) the psychological status of
A.M.H., (2) theeffect removing A.M.H. from the Bakerswould have on the child, and (3) the effect
severing A.M.H.’ s relationship with the Hes would have on the child.’

In October of 2001, Father filled out a credit application to purchase anew Mazda vehicle.
In the section of the application requesting the name and address of a closest living relative, Father
inserted the names “Jack Johnson” and “Jeff He’indicating they were his cousins. Father
subsequently admitted that these were fictitious names he occasionally used to refer to himself.
According to Father, the sal esperson pressured him into buying the vehicle and encouraged him to
use the fictitious names. The application reflects that the Hes made a $1,500.00 down payment on
the vehicle which cost approximately $18,000.00, and they financed the rest by making payments
of approximately $300.00 per month beginning in November of 2001.

On January 7, 2002, the Hes were legally married in Memphis, Shelby County, Tennessee.
Around that time, Father took aDNA test which established that he wasindeed the biological father
of A.M.H. Shortly thereafter, hefiled a“V oluntary Acknowledgment of Paternity.” M other became
pregnant with the Hes third child around this time as well.

On January 23, 2002, the Bakersfiled a motion requesting that the chancery court order the
Hes to pay Ms. Mullins' fees, deposit a sum with the court sufficient to pay for future costs
associated with psychologica evaluations, expert testimony, and DNA testing. In support of their
motion, the Bakersrelied on the following testimony from Father’ s deposition, wherein he stated:

8 In a subsequent report filed in September of 2003, M s. Mullins indicated that the chancery court did in fact
appoint Dr. Goldstein to perform a psychological evaluation of A.M.H. The record does not contain an order to that
effect, and we find no transcript of any hearing discussing such an order in therecord on appeal. In any event, the parties
do not dispute that the trial court appointed to Dr. Goldstein to conduct the evaluation.

o Dr. Goldstein never evaluated the Hes or the Bakers in this case. When he was initially contacted by Ms.
Mullins, Dr. Goldstein would not agree to conduct an evaluation of the adults because he felt that, due to the cultural
issuesinvolved and the costs associated with performing such acomplex evaluation, he wanted to gather a neutral team
of professionals to conduct the evaluation. According to Ms. M ullins, counsel for both parties objected to her request
to evaluate the Bakers and the Hes citing the costs associated with such an evaluation, therefore, the chancellor decided
to defer a decision on an evaluation of the parties.
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Is you [sic] your understanding that you have the
responsibility to pay at least initially half of the cost for Ms.
Mullins service as guardian ad litem?

| do not understand it.

Okay. Areyou prepare [sic] to pay half of her feeswhen they
are due?

Let me put it this way, money is nothing compared with the
human being.

Okay.

Compared with having our daughter back. Money isnothing
if in the money isjustified, if the expense.

WEell, if the Court ordered you to pay stay [sic] $3,000 toward
the guardian ad litem’ s fee, are you able and willing to make
that payment?

I’'m able, but I’m not necessarily willing.

So it may bethat you would have the money, but just because
the Court told you to pay it, you wouldn’t necessarily pay it,
right?

| will wait and see. | cannot make decisionsright now. | will
wait and see.

But you do reserve to yourself the right to make a judgment
about whether you will or will not follow the order?

| will consult afew other people before | make my decision.

Okay. Now, when you say that you are able, do you mean
you have the money in the bank?

| have part of the money in the bank, but, you know, as a
Chinese, Chinese tradition is different from American
tradition. | can borrow money very easily from my friends,
my relatives.

All right?

Yes.

How much money do you have in the bank?

Right now | have $2,500 and 60-something most recent
information.

Now, you say you can borrow money from friends and
relatives; isthat correct?
Yes.
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Q. Okay. Givemethe namesof thefriendsfor whom youwould
borrow money if you needed to borrow money?

A. Most of them in China. | can giveit to you.

Q. Please.

A. My relatives such as my wife' s brother . . . .

Q. Okay.

A. Her brother isavery successful young man. Y ounger brother.

Q. And how much capacity would he haveto lend you money, if
you needed money from him?

A. | think he can easily loan us one million.

Q. One million?

A. Yes. Onemillion.

Q. Okay. All right. You are talking about dollars?

A. Yes.

Q. Okay. And who else?

A. And then that’ sfor my wife's brother, younger brother. And
then for from my relatives, my sister just now mentioned, she
isan attorney. She canloan meabout $10,000. U.S. Dollars.

Q. Okay. And who else?

A. And some of my previous co-workers the Chong Qing
University . . ..

Q. Okay. Andhe'sat —

A. Heis an architect.

Q. Architect?

A. Yes.

Q. And how much do you think you could borrow from him if
you needed?

A. $10,000.

Q. Okay. Anybody else?

A. | think that’ s sufficient to see through this case.

Q. And you think you would need to do anything to borrow the
money from the other than just ask them and tell them how
much you need?

A. | would tell them and if — | know — | know they will. They

will be very happy to do so. | know that. Because we are
fighting for our daughter back.

Father al so mentioned that he could secure the funds within amonth and that he could receivethese

loans interest free. Mother subsequently testified that Mr. Sossaman, their attorney at the time of
Father’ sdeposition, instructed Father to testify at hisdeposition that they had more money than they
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actuadly did. However, Father subsequently testified that Mr. Sossaman did not ask him to
misrepresent their income. Although he admitted to lying about their income during hisdeposition,
Father asserted that Mr. Parrish trapped him into saying how much money they could acquire.

On February 7, 2002, the chancellor conducted a hearing on the Bakers' motion. At the
hearing, Ms. Mullins requested that the chancery court take custody of A.M.H.’spassport. TheHes
informed the chancellor that the passport was at their apartment, and the chancellor ordered the Hes
to surrender the passport to the court by 4:00 p.m. that day. The chancellor also appointed an
attorney ad litem to represent Ms. Mullins.® Regarding the Bakers' motion, the chancellor ordered
the Hesto deposit $10,000 with the chancery court to cover future guardian ad litem fees, to pay for
the DNA test, and to deposit $5,000 to cover the projected costs associated with psychologically
evaluating the partiesand A.M.H.

The Hes did not comply with the chancellor’ s ruling by tendering A.M.H.’ s passport to the
court on February 7, 2002. When subsequently questioned about his communi cation with areporter
after the hearing, Father provided the following testimony:

Q. Anddoyourecall [thereporter] asking you whether you were
going to produce the passport or not produce the passport?
About the passport, | think | told her that we did not want to
give the passport. That'swhat | said.

Okay, are you denying that you said to her, “Which would
make a better story for you”?

| could not remember exactly what | said, but the point isthat
| did not want to give the passport. That’s my point.

Did you say to her words that, “1 may do either one. Which
one will make the best story for you?’

o » O 2

Q. Are you denying that you said that?
A | do not deny it. | could not remember that. That's what |
said.

Father went on to testify that there was a sixty percent chance he made the statement versus aforty
percent chance that he did not make the statement. According to Father, he “wastrying to get the
media sattention in order to help meto get my daughter back.” On February 8, 2002, the chancellor
entered an “Order to Show Cause” reflecting that the court received a call from the guardian ad

10 On February 12, 2002, the chancellor entered an order nunc pro tunc to February 7, 2002 addressing the oral
orders entered at the February 7, 2002, hearing. The court entered an order on April 2, 2004, nunc pro tunc to February
2, 2002, appointing attorney Linda L. Holmes as the attorney ad litem for Ms. M ullins.
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litem, counsel for the Hes, and counsel for the Bakers on February 7, 2002, at approximately 4:00
p.m. informing the court that the Hes did not intend to comply with the chancellor’ s order.

The chancellor entered another order on February 8, 2002, appointing the Bakers guardians
of A.M.H., and the chancellor ordered that the Hes have no contact with A.M.H. until the court
entered an order directing otherwise. The order indicated that the chancellor based his decision on
the entirerecord, including the recommendation of theguardian ad litem. The Certificate of Service
on the order indicated that it was presented to Mr. Sossaman, counsel for the Hes, and Ms. Mullins,
the guardian ad litem for review. However, Mr. Parrish, counsel for the Bakers, was the only
attorney who signed the order indicating his approval. The Bakers never requested such an order,
and therecord on appeal contains no transcript of any hearing addressing the need for such an order.
Infact, Mr. Parrish subsequently testified at trial that, aseveryonewas preparing to leave the hearing
on February 7, 2002, the chancellor instructed him to draft the order. Accordingto Mr. Parrish, the
chancellor instructed him to forgo having the other attorneys sign the order. Mr. Parrish stated that
Mr. Sossaman was no longer the Hes' attorney at the time, and he admitted that he did not show the
order to Mr. Sossaman prior to presenting it to the chancellor for hisapproval. Mr. Parrish wasthe
only lawyer present in the courtroom when the chancellor read the order and signed it.

It was not until February 14, 2002 that Mr. Sossaman filed his“Motion to Withdraw” with
the chancery court citing a conflict of interest. That same day, the chancellor conducted a hearing
ontheprevious* Show Cause Order” and Mr. Sossaman’ s“Motion to Withdraw” as counsel for the
Hes. Mr. Sossaman informed the court that aconflict had devel oped between the Hes regarding the
manner in which the case should proceed after the February 7, 2002 hearing. The chancellor
required Mr. Sossaman to remain as counsel for Father during the hearing, and Mother chose to
represent herself. During the hearing, Mother informed the chancellor that she would not comply
with the court’s previous order to surrender the passport. Father testified that, after the previous
hearing, hetried to get the passport from Mother, who had control of the document, but she refused
to tell himwhere she put it. At the conclusion of the hearing, the chancellor determined that Father
was not a credible witness, that both Mother and Father had control of the passport, and that Father
was“awillful, knowing, perjurer on these points.” The chancellor ordered the Hesto surrender the
passport by 9:00 am. the following morning or face incarceration.* That same day, the chancery
court entered an order permitting Mr. Sossaman to withdraw from representing the Hes in this
matter. On February 15, 2002, attorney David A. Siegel (“Mr. Siegel”) filed a notice with the
chancery court indicating that he would be taking over representation of the Hes in the matter.

1 The chancellor had previously instructed the Hes to produce proof of their marriage in China and proof of
their Tennessee marriage. At the hearing on February 14, 2002, the chancellor found that the Hes never married in
China. On February 15, 2002, the chancellor ordered the Hes to produce a copy of their Tennessee marriage license.
This order was the subject of a separate contempt proceeding.

The court also entered a subsequent show cause order requiring the Hes to appear and explain why they failed
to pay the $15,000.00 the court previously ordered them to pay. The Hes subsequently complied with the court’s order
and entered a notice of their payment of $15,000.00 to the court.
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On February 20, 2002, the Hesfiled amotion requesting that the chancellor order immediate
visitation with A.M.H. and vacate its previous order directing them to refrain from contacting their
daughter. On February 22, 2002, the chancellor entered an order nunc pro tunc to February 14, 2002,
finding theHesin civil contempt for refusing to surrender A.M.H.’ s passport, and the court ordered
them incarcerated until such time as they purged themselves of the contempt by producing the
passport. The Hes subsequently complied by delivering the passport to the court.

On March 7, 2002, the chancellor conducted a hearing on the Hes' petition requesting
visitation. Regarding the chancellor’ sprior order directing no contact betweentheHesand A.M.H.,
the following exchange occurred:

THE COURT: Why did | issue a ho contact order?

MR. PARRISH: The guardian ad litem asked you to.
The Hes were here with counsel at the time
and didn’t object.

THE COURT: Let me say this, | need to have an
evidentiary hearing so | can seewhether or not
| need to reverse myself, stick with what |
have done, whatever it is, because | don’'t
remember why | did it. It sounds more
logical, whichis— becauseit’snot likemeto
sit and go, I’'m looking a an overcast day, |
think | will deny, think | will deny you
visitation. | usually do things for a reason.
People might disagree, but | am a person who
reasons through things.

MR. SIEGEL.: | relize that.

THE COURT: Obviously what happened was the
guardian ad litem made arecommendation the
other side remained silent on and didn’t offer
proof, and | went on ahead, and | went on,
said my job isto be decisive, not just ride the
fence being indecisive.

So, | made adecision, one side said, |
would like for you to decide this way, which
is to deny visitation, and the other side was
heard for whatever short time it was or long
time it was or whatever, then | made a
decision. Now, having done that, I'm more
than happy to revisit it, but if I'm going to
revisit it now, I’'m going to need to hear from
the guardian ad litem, and witnesses, anybody

-26-



they want to call, because the law is not
absolute on this.

As previously mentioned, the record on appeal does not contain any motion by the Bakers or Ms.
Mullins asking for aruling on visitation or a no contact order, and the record does not contain a
transcript of any evidentiary hearing addressing the entry of the order. Accordingto Mr. Parrish’s
subsequent testimony at trial, no prior hearing was ever conducted on this issue. In fact, Ms.
Mullins' interim report filed on October 10, 2001 only contained a recommendation that any
visitation between the Hes and A.M.H. be supervised. Ms. Mullins subsequently stated that there
was no pending motion on this issue, but she believed the chancery court had enough evidence
before it to justify the order. In any event, the trial court declined to consider the Hes' motion on
the day of the hearing.

On March 8, 2002, the Bakersfiled amotion to amend their petition to allegethat Father was
not the legal parent of A.M.H. but only her biological father with no basisto allege he had parental
rights to A.M.H. The chancery court subsequently granted the Bakers' motion to amend their
petition. Thereafter, the partiesfiled numerous motionswith thetrial court. OnApril 22, 2002, the
Bakersfiled amotion for default judgment. On April 25, 2002, the Hes filed amotion for summary
judgment arguing that the record, as a matter of law, failed to establish that the Hes abandoned
A.M.H. On May 1, 2002, the Bakersfiled amotion for partial summary judgment alleging Father
had no parental rightsto A.M.H., but they subsequently withdrew the motion.

In July of 2002, Dr. Goldstein filed his report with the chancery court. Dr. Goldstein
concluded that A.M.H. was thriving with the Bakers, and she viewed the Bakers as her
“psychological parents.” After acknowledging that he could not predict how a specific individual
would respond to aninterruptionin attachment, he concluded that, based on hisresearch, achild who
experienceslossin early childhood isat agreater risk of devel oping serious psychological disorders
in the future. He opined that, if A.M.H. were removed from the Bakers, she would experience
separation anxiety and possibly develop a depressive disorder. While he found the research
involving transcultural adoptions to be sparse, he concluded that such adoptions do not appear to
have any significant differences from normal adoptions. Dr. Goldstein subsequently admitted that,
as of the date he filed his report, he had not investigated the attachment between A.M.H. and the
Hes. However, he opined that A.M.H. would have very little attachment to the Hes based on his
observation of her interactions with the Bakers and the fact that the Hes had only visited her
approximately eighty times for one hour each time. On August 30, 2002, the chancellor entered a
consent order releasing Dr. Goldstein’ spreliminary report to theattorneys, and thecourt limited their
disclosure of the report to the attorneys, the parties, any other experts to be utilized by the parties.

On September 9, 2002, Mother gave birth to the Hes third child, Avita. On November 8,
2002, the Hes filed a notice with the Tennessee Attorney General of their intent to challenge the
constitutionality of certain Tennessee statutes, specifically certain provisions contained in section
36-1-102 and section 36-1-113 of the Tennessee Code. Thereafter, Assistant Attorney General
Douglas E. Dimond (“Mr. Dimond”) entered an appearance in the chancery court to defend the
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constitutionality of the statutes. On June 23, 2003, the Hesfiled amotion requesting ajury trial, and
a motion to bifurcate the proceedings into a separate determination of the grounds justifying
termination and a decision on the best interest analysis.

On September 4, 2003, the chancery court conducted ahearing ontheHes motion contesting
the constitutionality of certain Tennessee statutes. On September 10, 2003, attorney Richard A.
Gordon (“Mr. Gordon”) entered a notice of appearance as co-counsel for the Hes. That same day,
the Hes filed a motion asking the chancellor to set aside its prior order appointing Mid-South and
Ms. Chunn as next friend to investigate the Bakers' adoption petition. On September 12, 2003, the
Bakers filed a motion in limine requesting a ruling that any parenta rights Father may have asto
A.M.H. are subject to termination pursuant to section 36-1-113(g)(9) of the Tennessee Code. The
Bakersalso filed amotion asking the chancery court to consolidate the Bakers' petition to terminate
the Hes' parenta rights with Mother’s petition filed in the juvenile court on May 29, 2001, asking
the juvenile court to modify the June 4, 1999 custody order. That same day, the Hesfiled amotion,
pursuant to Rule 60.02 of the Tennessee Rules of Civil Procedure, asking the chancery court to set
aside the consent order issued in juvenile court on June 4, 1999. On September 15, 2003, the Hes
filed amotion for default judgment against the Bakers on Mother’s May 19, 2001 petition filed in
juvenile court requesting a modification of the custody order.

On September 23, 2003, Dr. Goldstein conducted a videotaped “ attachment session” with
A.M.H., the Hes, and the Bakers. The video recording of the incident isincluded in the record on
apped. Dr. Goldstein met with the parties prior to the meeting to explain the purpose of the meeting
and the parameters of permissible conduct at the meeting, which included keeping the contents of
the meeting confidential. According to Dr. Goldstein, the video demonstrated the high level of
attachment A.M.H. hasto the Bakers. The Hes brought food items and gifts to the meeting which,
accordingto Dr. Goldstein, they used to encourage A.M.H. to interact with them. Dr. Goldstein did
not attribute A.M.H.’ s willingness to approach the Hes to retrieve an item to mean she still had a
level of attachment to the Hes. Dr. Goldstein stated that, the day after the session, he observed a
news interview with the Hes wherein the Hes stated that A.M.H. thought they abandoned her.

On September 24, 2003, Ms. Mullins filed another report wherein she opined that the Hes
abandoned A.M.H. by failing to visit and failing to support her. Ms. Mullinscited A.M.H.’slevel
of attachment to the Bakers and concluded that she should remain in the Bakers' custody. On
September 25, 2003, the Hes filed an amended motion to set aside the consent order awarding
custody of A.M.H. to the Bakers entered in June of 1999. That same day, the Hes filed a motion
asking the chancery court to set aside its previous order appointing the Bakers the guardians of
A.M.H. On September 26, 2003, the chancery court entered an order denying the Hes' motion
challenging the constitutionality of certain provisionsin section 36-1-102 and section 36-1-113 of
the Tennessee Code. On September 29, 2003, the Hesfiled amotion requesting immediate visitation
with A.M.H.

On October 2, 2003, the Hesfiled amotion pursuant to section 36-1-119(d) of the Tennessee
Code requesting that the trial court dismiss the Bakers' petition for adoption because the adoption
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proceeding had been pending beyond the statutorily alowed period. On October 23, 2003, Ms.
Mullins filed an addendum to her previous report filed on September 24, 2003.

On November 5, 2003, the Bakersfiled amotion in limine requesting that the chancery court
issue a ruling on the meaning of the word “willfully” as used in section 36-1-102(1)(A)(i) of the
Tennessee Code. On November 6, 2003, Chancellor Alissandratos received a letter from attorney
Chad A. Massey notifying him that the Hes filed a complaint with the Tennessee Court of the
Judiciary alleging judicia misconduct. On November 7, 2003, the Hesfiled a renewed motion for
emergency visitation with the trial court. On November 14, 2003, Mr. Gordon filed a notice with
the chancery court of hisintention towithdraw from representing Father and solely represent M other.
That sameday, Mr. Siegel notified the chancery court of hisintention to withdraw from representing
Mother and solely represent Father. Also on November 14, 2003, Chancellor Alissandratos
convened ahearing wherein heinformed the partiesthat, dueto an ethical complaint filed by theHes
and “to avoid even the appearance of impropriety,” hewould recuse himself fromthecase. Shortly
thereafter, the Chief Justice of the Tennessee Supreme Court entered an order assigning Robert L.
Childers of the Shelby County Circuit Court to hear the case by interchange.

On December 1, 2003, the Hes' second child, Andy, returned to the United States. After
picking up Andy at theairport, the Hes proceeded to Wal-Mart wherethey encountered Hope Baker,
the Bakers' older daughter, A.M.H., Aimee, and ancther child Mrs. Baker was babysitting. Mrs.
Baker was in another part of the store shopping, and Hope was watching over the other children.
Upon seeing A.M.H., Mother approached A.M.H., touched the child, and said loudly, “ That’s my
daughter. Give me my daughter.” Hope grabbed A.M.H. and began screaming for help. A Wal-
Mart manager heard the scream for hel p and approached thegroup. Father subsequently approached
the group and told another manager who arrived at the scenethat the Heswanted to take A.M.H. and
leave. One of the Wal-Mart managers called the police to deal with the situation.

On January 22, 2004, Judge Childers convened a hearing to ascertain the status of the case
and any pending motions, and he inquired about moving the caseto trial as soon as possible. At a
hearing on January 27, 2004, the Hes made an oral motion requesting a visit with A.M.H. the
following day, her birthday. At the conclusion of the hearing, thetrial court orally ordered that the
Hes were to have no contact with A.M.H. until after atrial in the matter. On January 28, 2004, the
trial court entered separate orders, all nunc pro tunc to September 4, 2003, denying the Hes' motion
for summary judgment, denying their motion to bifurcate the proceedings, and denying their motion
for ajury trial.

On February 6, 2004, the trial court entered an order addressing the Hes' previous request
for visitation on A.M.H.’ sbirthday and denied any future contact between theHesand A.M.H. until
the completion of thetria in this matter, effectively denying the Hes' previous motions requesting
visitation. On February 23, 2004, the trial court entered a “Joint Pretrial Order” setting forth the
disputed and undisputed factsin the case. On February 27, 2004, the trial court, recognizing that
no order had been entered allowing Mr. Weaver to withdraw as counsel for the Bakers, entered an
order nunc pro tunc to September 30, 2001 permitting Mr. Weaver to withdraw from the case.
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G.
TheTrial

Thetrial onthe Bakers' petition for adoption and termination of the Hes' parenta rightsto
A.M.H. and the Hes petition to modify the June 4, 1999 custody order got underway on February
23, 2004 and continued until March 2, 2004. During that time, the trial court frequently held court
well into the night and heard testimony from twenty-eight (28) witnesses and admitted seventy-nine
(79) tria exhibits into evidence.

In addition to the aforementioned facts, the Hes testified that they never intended to place
A.M_.H. for adoption or permanently relinquish custody of A.M.H. to the Bakers. The Hestook the
position that the Bakers intended to adopt A.M.H. from the very beginning of the parties
relationship. Father testified that Chancellor Alissandratos, Ms. Mullins, Dr. Goldstein, and Mr.
Parrish engaged in a conspiracy against the Hes.

The Hes presented their own experts at tria to refute the testimony of Dr. Goldstein. Dr.
John F. Cooper (“Dr. Cooper”), a professor of international studies at Rhodes College, testified
regarding the manner in which Chinese citizens view children and the family. Hetestified that the
extended family plays apivota rolein Chinese culture, and it is not uncommon for studentsto ask
family membersto care for their children while they pursue a higher education. According to Dr.
Cooper, the child isreturned to the biological parents at their request. Hetestified that China does
not have alegal concept comparable to the Tennessee statutes governing termination of parental
rights. Dr. Cooper acknowledged his familiarity with the “one-child” rulein China, and noted that
the Chinese government will typically requirethe mother to get an abortion upon becoming pregnant
a second time. He also stated that the Chinese government may impose fines on the biological
parentswho have extrachildren, but these fines are only imposed on children bornin China. Under
cross-examination, Dr. Cooper admitted that it is possible that fines could be imposed on a parent
who had children in another country and returned to China with more than one child, but he stated
that doing soisnot thegenera policy. Counsel for the Bakersalso questioned Dr. Cooper on cross-
examination concerning an opinion issued by a federal bankruptcy court finding him to be an
untruthful witness and imposing sanctions against him and the attorney representing him in the
matter.

Dr. JohnHutson (“Dr. Hutson”), apsychologit, reviewed Dr. Gol dstein’ sreport and records,
and he testified that Dr. Goldstein did not perform his duties appropriately in this matter. Upon
reviewingthevideo of the* attachment session” conducted by Dr. Goldstein on September 23, 2003,
Dr. Hutson concluded that the video revealed that Mrs. Baker was “controlling” A.M.H. and
“holding onto her.” According to Dr. Hutson, therewas“agreat deal of comfort” between A.M.H.
and the Hes. However, Dr. Hutson subsequently admitted that, after reviewing the video in court
once more, hedid not see Mrs. Baker “clasping” the child during the meeting. He also admitted that
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he could not form an opinion asto A.M.H.’ sattachment to either the Hes or the Bakers based on the
video.

Dr. John V. Ciocca (“Dr. Ciocca’), another psychologist, reviewed the video of the
“attachment session” and concluded that A.M.H. responded “very favorably” to the Hes, and the
“connection between the biological parents and this child had survived.” He opined that A.M.H.
had a positive reaction to the Hes which signified that a prior connection survived despite their
prolonged absencefromher life. Dr. Yih-JiaChang (“ Dr. Chang”), aclinical psychologist practicing
in California, performed psychological evaluationson the Hesin September of 2003. According to
her test results, the Hes did not present any abnormal psychological traits. Regarding the testing
procedures used to evauate the Hes, Dr. Chang stated that the Hes were rotated during the test to
conduct personal interviews. While admitting that this is not the best way to administer the tests,
Dr. Chang stated that it was the best method given the circumstances.

Dr. Goldstein testified that Father filed a complaint with the ethics committee during the
pendency of these proceedingsto complain of themanner inwhich hefulfilled hisdutiesto thecourt.
Prior to giving his testimony in the case, Dr. Goldstein stated that Father approached him in the
hallway of the courthouse and informed him that he did not intend to pursue the complaint. In
response to the Hes experts, Dr. Goldstein testified that what Dr. Hutson characterized as
“controlling behavior” heviewed as*healthy attachment behavior” between amother and her child.
Hisview of the “attachment session” was that the Hes used food and gifts to encourage A.M.H. to
interact with them, but he did not view A.M.H.’ s willingness to approach them as evidence of an
attachment to the Hes. He noted that, during the session, the Bakers encouraged A.M.H. to interact
with the Hes, but he opined that A.M.H. did not have the attachment to the Hes that she did to the
Bakers. According to Ms. Mullins, A.M.H. viewed the Hes as “ special friends.”

In March of 2004, after the evidence had been presented to thetrial court, the parties began
to file various motions asking the court to exclude or strike the testimony of various experts and
witnesses. On March 22, 2004, Ms. Mullins filed a motion asking the trial court to allow her to
reopen the proof and present evidence regarding the issuance of the guardianship and no-contact
order. Inher affidavit attached to the motion, Ms. Mullins stated that, after reviewing Mr. Parrish’s
testimony at trial regarding the issuance of the no-contact order and his notes from the event, she
determined that Mr. Parrish’s recollection of the events as testified to at trial was incorrect.
According to Ms. Mullins, when she learned from the Hes' attorney at the time that they were not
going to deliver A.M.H.’s passport to the court as ordered, she asked Chancellor Alissandratos to
issue the order to protect the child from being removed to China during the pendency of the
proceedings. Mr. Parrish subsequently filed a response to Ms. Mullins' motion stating that his
recollection of the events surrounding the issuance of the order now conformed to that of Ms.
Mullins.

On March 29, 2004, the trial court entered an order granting the Bakers motion to

consolidatetheir petition to terminate the parental rights of the Heswith M other’ s petition to modify
the June 4, 1999 custody order entered by the juvenile court. That same day, thetrial court entered
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aconsent order admitting Ms. Mullins' affidavit and Mr. Parrish’ s notes from the conference call
with Chancellor Alissandratos into evidence.

OnApril 5,2004, Mr. Dimond filed, on behalf of the Attorney General, amotionto intervene
in the proceedings to defend the constitutionality of any statutes which may be placed at issue. On
April 6,2004, thetrial court entered several ordersaddressingtheparties’ pending motions:. the court
denied the parties’ motions to exclude certain testimony from the record; the trial court entered an
order denying the Hes' motion filed on September 10, 2003, to set aside the order appointing Mid-
South next friend to conduct an investigation into the adoption petition; the trial court entered an
order denying the Hes' motion for default judgment on their petition to modify the June 4, 1999
order entered by the juvenile court; the trial court denied the Hes' motion to set aside the June 4,
1999 consent order; the trial court denied the Hes' motion to set aside the order appointing the
Bakers guardians of A.M.H.; and the trial court denied the Hes' motion to dismiss the Bakers
adoption petition filed on October 2, 2003. These orders effectively dealt with all of the pending
motions filed by the partiesin this case.

H.
TheTrial Court’s Judgment

On May 12, 2004, the trial court entered its seventy-two (72) page memorandum opinion
granting the Bakers' petition to terminate the Hes' parental rightsto A.M.H. and denying Mother’s
petition to modify the custody order entered on June 4, 1999 by the juvenile court, stating:

Specificaly, this Court finds that (1) the Hes willfully abandoned
AMH for a period exceeding four (4) months, (2) the Hes provided
no support for a period exceeding four (4) months, (3) the Hes only
sought custody of AMH to prevent the Hes' deportation, and (4) it
would bein AMH’ sbest interest to terminatetheHes' parenta rights
and to remain with the Bakers. The Court will hold the Bakers
Petition For Adoption in abeyance until the Court’s decision on the
Petition to Terminate Parental Rights and the Petition to Modify
Custody isfinal.

Throughout the order, thetrial court set forth its extensive findings of fact, conclusions of law, and
credibility determinations.

Regarding the credibility of the Bakers and the Hes, the trial court’s order provides, in
relevant part, as follows:

l. GENERALLY SIGNIFICANT FACTS
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20. Mr. He questioned whether he was the biological father of
AMH and requested that the guardian ad litem arrange blood
testing for Mr. He, Mrs. He, and AMH to determine paternity
of AMH.

21. Mr. He filed an acknowledgment of paternity on March 15,
2002.

29.  All parties, including Mr. and Mrs. He, knowingly and
voluntarily signed the June 4, 1999, Consent Order Awarding
Custody, without being induced by any fraud or undue
influence.

. LITIGANT CREDIBILITY

The Court has carefully scrutinized the testimony of the Hes
and the Bakers. Because they have an interest in the outcome of the
case, the reliability of their testimony has been viewed in relation to
other evidence and the entire record in this cause, for corroboration
and/or inconsistency and the Court has weighed their testimony
accordingly.

The Court observed Mr. Baker testify for approximately three
(3) hours of live testimony at trial. Mrs. Baker testified for
approximately five (5) hours of live testimony at trial. Mrs. He
testified for approximately ten (10) hours of live testimony at trial.
Mr. Hetestified for approximately seven (7) hours of live testimony
attrial. TheCourt also observed Mr. Hetestify for approximately six
(6) hours, by a video-tape deposition that was admitted as Trid
Exhibit 20.

The Court was physically present with the Bakersand the Hes
in the courtroom for over ninety-one (91) hours of tria testimony,
over fifteen (15) hours of arguments on motions after the conclusion
of proof, and six (6) hoursof closing arguments. The Court observed
each of them throughout thetrial proceedingsand interacted, through
counsel, with them as the trial proceeded to conclusion. The Court
makes the following findings of fact regarding credibility of the
witnesses:

32. Mr. Baker impressed the Court asaman who hasagreat deal
of love, care, and concernfor childrenin general, but who has
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33.

35.

an enormous amount of love, care, and concern for his own
natural born children andfor AMH. Hetestified inan honest,
straightforward, sincere manner. Mr. Baker impressed the
Court with his sincerity and the concern he expressed for
AMH’s welfare and safety. Mr. Baker has demonstrated
concern for and awillingnessto help otherswho arein need,
includingtheHes. Asoneexample, Mr. Baker helped Mr. He
when Mr. He s vehicle was in the shop for repairs.

Mrs. Baker impressed the Court asasincere, honest, credible
witness. Shetoo hasdemonstrated that she hasagreat deal of
love, care, and concern for children in generd, but she aso
has an enormous amount of love, care, and concern for her
own natural born children and for AMH. Mrs. Baker also
impressed the Court with her care and concern for AMH’s
welfareand safety. Mrs. Baker has demonstrated concern for
and a willingness to help others who are in need, including
the Hes. For example, she took Mrs. He to obtain social
servicesandto apply for TennCareinsurance coveragefor the
Hes' second child, Andy, whowasbornin October 2000. She
took Mrs. He and Andy home from the hospital after Andy’s
birth. She loaned the Hes ababy bed for Andy. Shewent to
theHes' apartment to show Mrs. Hehow to feed, burp, bathe,
and change Andy’s diapers. She took Andy to the doctor’s
office because Mr. He was too busy, and she took Andy to
other appointments because Mr. He was too busy.

Both of the Bakers demonstrated their concern and care, and
lack of any animosity toward the Hes, by foregoing their
church and other regular activities to accommodate the Hes
visitswith AMH. The Bakers also served the Hes dinner on
severa of their visits, and allowed the Hes to bring friends
with them to the Bakers' home for visits, serving the friends
dinner aswell . . ..

Mr. He is highly educated, both in the Peoples Republic of
China and in the United States, and exhibits a high level of
intelligence. He has demonstrated that he also has a high
level of knowledge of the culturein the United States, that he
is familiar with the justice system in Shelby County,
Tennessee, and that heis proficient in his knowledge and use
of the English language. . . . He has an aggressive personality
and shows no propensity to be deterred or intimidated. Heis
athoughtful and deliberate person who exhibits a proclivity
to calculate, plan, and carefully predetermine his action and
behaviors. At all times relevant to this case, Mr. He has
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36.

37.

38.

40.

42.

demonstrated the ability to access knowledgeable advisorsin
any areainwhich he needs assistance, to scrutinize the advice
given, and, if dissatisfied with the advice, rgect the advice
and seek out other advisors.

Since 1998, Mr. He has repeatedly engaged in a pattern of
conduct marked by deceitfulness and dishonesty, without
remorse, repentance, or conscience, and has shown a
propensity to justify al means, including perjury, for what
Mr. He deems to be justifiable ends.

Mr. He admitted that helied about hisincome, under oath, in
his December 21, 2001, deposition and that he said things he
knew were not thetruth . . . . The Court has previously found
that Mr. He committed perjury while under oath in Court
hearings and pleadings filed in this cause.

The Court reaffirms and incorporates herein by reference the
findings made by the Court relative to the perjury of Mr. He
in testimony given before the Court on February 14, 2002, as
memorialized in the February 22, 2002, order entitled
“Judgment On Order To Show Cause Pertaining To Passport”
and the order entitled “Judgment On Order To Show Cause
Pertaining To Documentation Of Marriage In The Republic
Of China.”

Mr. He made material false statements on aloan application,
dated October 18, 2001, relative to his employment, his
income, hisstatusasastudent, and his personal referencesfor
the purpose of securing a loan for the purchase of a new
vehicle.

Mrs. He is an impetuous person not subject to being
intimidated or deterred in achieving whatever she sets as her
goal. The evidence shows that she is calculating, almost
theatrical, in her actions. Theevidencefurther showsthat she
is dishonest and manipulative, and has a history of acting in
an unstable manner when it serves her own self-interest. For
example, during cross-examination, Mrs. He would begin
sobbing when asked difficult questions. However, Mrs. He
would immediately regain her composure when asked
subsequent questions. It appearsto the Court that Mrs. He's
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courtroom hysterics were calculated by Mrs. He in an effort
to avoid answering thedifficult cross-examination questions.

43. Though Mrs. He speaks sufficient English to carry on her
daily affairs in the United States, she is not as proficient as
Mr. He in knowledge or use of the English language and,
unlikeMr. He, sometimes needsassistancewith translationin
technical and extraordinary use of the English language. She
has confidence in Mr. He, prefers Mr. He as her trandator,
hasno desireto part company with Mr. Hefor any reason and
intendsto cooperatefully with Mr. Heto remain together with
him asafamily and believes Mr. He has never failed to keep
her fully and honestly informed about the legal matters
involving AMH.

44.  Although Mrs. He does not speak the English language
fluently, she appears to speak and understand English better
than she professes. For example, Mrs. He spoke English
during someof theHes' visitswith AMH at the Bakers home
and when Mrs. He took the Hes' other children for medical
treatment . . . . During thetrial, in responseto aquestion from
attorney LindaHolmes, Mrs. Heresponded to the question by
speaking English, before the interpreter had begun
interpreting Ms. Holmes' questionto Mrs. He. Mrs. He said,
“Mr. Parrish filed legal motion,” then she stopped speaking
English and began responding to the question in Chinese.

48. Mrs. He only seems to be interested in regaining custody of
AMH when deportation seems imminent. This fact is
evidenced by Mrs. He filing the two (2) petitions to modify
custody in close proximity to receiving calls from the United
States Immigration & Naturalization Service (“INS’),
regarding Mr. and Mrs. Hes' immigration status.

49. From the totality of the credible proof at trial, both Mr. and
Mrs. He have shown themselves to be persons who do not
consider themselves to be bound by therule of law. Mr. and
Mrs. He have demonstrated that they will do and say anything
in order to achieve their desired goals.

Thetrial court also made credibility determinations regarding the other witnessesat trial. As
for the expert witnesses, thetrial court determined that Dr. Cooper’ stestimony was “totally lacking
in credibility,” citing the court’s agreement with the bankruptcy court’s findings regarding his
credibility in that matter. Moreover, thetria court concluded that “Dr. Cooper is not an expert in
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Chinese adoption law, nor is he an expert on termination of parental rights.” The tria court
determined that the underlying facts or datarelied upon by Dr. Chang in forming her opinionswere
untrustworthy asto Mother, and the court gave no weight to her findings asto Father because of her
reliance on his answersto her questions. Asfor Dr. Hutson, the trial court found his testimony to
be of little assistance because he did not personaly evaluate A.M.H., and he only viewed the
videotape of the “assessment session” in reaching his opinions. The court found Dr. Ciocca's
testimony to be of little value given histestimony that he could not offer an opinionasto A.M.H.’s
level of attachment to the Bakers or the Hes after viewing the videotape. Finally, the trial court
determined that Dr. Goldstein was “a very knowledgeable, honest and forthright witness.”
Regarding the other witnesses at trial, the trial court determined each to be a credible witness.
Specificaly, thetrial court found Mr. Weaver, Ms. Mullins, Ms. Chunn, Ms. Cloud, and Pastor Y au
to be credible witnesses.

Inlight of these credibility determinations, thetrial court addressed the merits of the parties
petitions. Beginning with the due process claims, the trial court made the following relevant
findings:

63. Both before and after June 4, 1999, the Hes engaged the
services of at least two attorneys in Memphis.. . . to advise
and represent the Hes in civil litigation arising from physical
injuries Mrs. He allegedly sustained in November of 1998.
The Hes also spoke to another attorney that Ms. Chunn
referredthemto . . . about civil litigation. Neither of the Hes
ever mentioned to any of these three attorneys the need for
representation or advice regarding placing or retaining
custody of AMH.

64. Both before and after June 4, 1999, Mr. He engaged the
servicesof at least three attorneysto advise him and represent
him in defense of the criminal charges brought by the State .
.. Neither of the Hes ever mentioned to any of these attorneys
the need for representation or advice relative to AMH'’s
custody. In fact, the Hes never told these three attorneys
about the existence of AMH.

67. On June 2, 1999, attorney Kevin Weaver met with Mr. He
and the Bakersand fully advised Mr. Heand the Bakersof the
legal ramifications of filing a petition for custody and of
signing aconsent order awarding custody of AMH. Mrs. He,
after being fully advised of the meeting and of the purpose of
the meeting by Mr. He, waived her right to be present at the
meeting and told Mr. Heto tell the others at the meeting that
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she was ready to proceed. Mr. Weaver answered al of Mr.
He' s and the Bakers' questions during the meeting. Mr. He
later advised Mrs. He of the information that Mr. Weaver
imparted at the meeting.

68. On June 3, 1999, Ms. Chunn and Mr. Kenny Yao, an
experienced interpreter in English and Mandarin Chinese, met
with Mrs. He, alone, in the Hes' apartment . . . . Mrs. He
indicated that she understood everything that Ms. Chunn had
told her through Mr. Y ao.

69.  On June 4, 1999, Ms. Sarah Cloud, with the assistance of a
gualifiedinterpreter, privately met with Mrs. He, without Mr.
He, and fully explained the legal ramifications of both the
Petition for Custody and the Consent Order Awarding
Custody, both of which Mrs. He later voluntarily signed.

70. ... . Although the Hes had consulted with attorneys in the
past regarding other legal matters, the Hes never inquired at
Juvenile Court about getting an attorney to provide the Hes
legal advice concerning the original transfer of custody of
AMH.

71. A few months after the Hes signed the June 4, 1999, Consent
Order Awarding Custody, the Heswent to Juvenile Court and
spoke with Ms. Cloud about getting assistance to file a
petition to regain custody of AMH . . .. Ms. Cloud advised
the Hes that they should hire an attorney for legal advice and
representation, and Ms. Cloud recommended the services of
the MemphisArealega Services, if the Hes could not afford
to hire an attorney.

Accordingly, thetrial court concluded that there was no conspiracy to deprive the Hes of their right
to due process regarding the custody of A.M.H., and the Hes did not suffer a deprivation of their
constitutional rights during the course of transferring custody of A.M.H. to the Bakers.

Next, the trial court made findings regarding the Bakers' petition to terminate the Hes
parental rights. The Bakersfiled their petition on June 20, 2001, four (4) months and twenty (20)
days after theincident at the Bakers' home on January 28, 2001 which, consequentially, wasthelast
time the Hes visited with AMH prior to the petition being filed. Regarding the Bakers' allegation
that the Hes abandoned AMH by failing to support her, the trial court concluded that, between
January 28, 2001 and June 20, 2001, the Hes had the ability to pay child support for AMH. Thetrial
court found their ability to provide child support to be evidenced by their May 2001 petition to
modify custody wherein they stated as much; the fact that they sent $1,000 to China to provide
support for their son Andy; the Hes purchased a new computer shortly after sending their son to
China; the Hes took vacationsto various American cities between June 4, 1999 and June 20, 2001,
and their ability to pay $625 monthly rent during the relevant time period. Although there was no
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court order requiring the Hes to pay child support, the trial court concluded that the Hes knew they
had an obligation to support AMH. The court found that the Bakers' refusal to accept monetary
compensation from the Hes did not relieve the Hes of their obligation to support AMH because the
Bakerscould not accept money pursuant to their agreement with Mid-South, and they did not expect
the Hes to provide support because they agreed to raise AMH until she turned eighteen. Asfor the
items the Hes brought to AMH during their visits, the trial court determined the items to be “of
insubstantial economic value and amounted to token support.” Thetria court deemed such token
support to be “consistent with the Hes' intent to absolve themselves of all parental responsibilities
to AMH.”

Next, thetrial court examined theBakers' allegation that the Hesabandoned AMH by failing
to visit her during the four months preceding the petition to terminate the Hes' parental rights. The
court noted the following relevant facts: the Hes did not visit AMH between January 28, 2001 and
June 20, 2001; the trial court found the Hes' reasons for not returning to the Bakers' home after
January 28, 2001 to visit AMH to be lacking in credibility; while the Bakers were willing to allow
the Hesto visit, the Hesnever called and requested any visitation with AMH after January 28, 2001
although Mother called the Bakers home on April 2, 2001, her telephone call did not ask for
visitation; and immigration officias contacted Father in March, April, or May of 2001, around the
time the Hes filed the April 2001 petition to modify the custody order.

Based on the af orementioned facts, thetrial court concluded that the Hes abandoned AMH
by willfully failing to visit and willfully failing to support her during the four months prior to the
Bakers' filing their petition to terminate the Hes' parental rights. Thetrial court then engaged in a
lengthy analysis of the best interest factors and concluded that terminating the Hes” parental rights
was in the best interest of A.M.H. Thereafter, the Hesfiled atimely notice of appeal to this Court
seeking appellate review of thetria court’srulingsin this case.

1.
| SSUES PRESENTED

The Appellants have presented sixteen issues to this Court setting forth numerous alleged
errors by the trial court. The Appellees have joined the Appellants by raising numerous issues of
their own which, upon review, merely constitute counter-arguments to the issues put forth by the
Appellants. We have chosen to restate the issues raised by the Appellants on appeal as follows:

1. Whether thetrial court erred in denying severa pre-trial motions filed by the Appellants,
specifically:
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(A) Didthetria court err in denying the Appellants’ motion, pursuant to Rule 60.02
of the Tennessee Rules of Civil Procedure, to set aside the June 4, 1999 consent
custody order entered by the juvenile court;

(B) Didthetria court err in denying the Appellants’ motion to dismiss the Appellees
petition for adoption;

(C) Didthetria court err in denying the Appellants’ motion to bifurcate the
proceedings below;

Whether sections 36-1-102 and 36-1-113 of the Tennessee Code violate the Fifth and

Fourteenth Amendments to the United States Constitution because they fail to require that

natural parents receive prior actual notice of certain information related to the termination

of parenta rightsin the context of a private custody agreement;

Should the aforementioned statutes be deemed constitutional, whether the trial court erred

in failling to apply the notice provisions found in section 37-2-403 of the Tennessee Code

when the child at issue was placed in the foster care of an agency;,

Whether thetrial court erred in failing to apply the “superior parenta rights doctrine”’ to

Mother’ s petition to modify the custody June 4, 1999 custody order entered by the

juvenile court, thereby rendering a decision on the termination of Mother’s parenta rights

moot;

Whether thetrial court erred in applying the statutory grounds for terminating a biological

parent’s parental rights and in finding the existence of clear and convincing evidence to

support such grounds, specifically:

(A) Didthetria court err in its application and interpretation of Tennessee law
governing the “ settled purpose doctrine”;

(B) Didthetria court err by finding that the Appellants’ willfully abandoned their
daughter by willfully failing to visit and willfully failing to support her for the
requisite statutory period; and

(C) Didthetria court err in finding that Father was not the “legal parent” of the child
when the Appellees' filed thelir petition to terminate his parenta rights;

Whether thetria court erred in finding that termination of the Appellants’ parenta rights

isin the best interest of the child in this case.

The Appellees have raised, as we perceive them, two independent issues for our review:

7.

Whether the trial court erred in consolidating Mother’ s petition to modify the June 4,
1999 consent custody order with the Appellees’ petition to adopt the child and to
terminate the Appellants' parental rights; and

Whether thetrial court erred in finding that the “ persistent conditions’ ground for
termination did not apply in the instant case because the ground requires the removal of
the child by a state agency.

In addition to the arguments raised by the parties on appeal, we are presented with the

additional arguments of amici curiae arguing various issues in favor of the Hes on appeal.
Specificaly, the Childlaw Center of the Loyola University Chicago School of Law, Vanderbilt
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School of Law Legal Clinic, TheUniversity of Memphis School of Law Child Advocacy Clinic, and
the Tennessee Alliance for Legal Services (hereinafter collectively referred to as “Amici”) have
submitted a combined brief and were permitted to present oral argument to this Court. Their brief
primarily addresses the bifurcation issue, the persistent conditions issue, and the standard to be
applied to a determination of abandonment. We have aso been presented with abrief filed by the
Greater Seattle Chapter of the Organization of Chinese Americans, Inc., (hereinafter referred to as
“Greater Seattle”) addressing social scienceinformation specifictothecultural issuespresentinthis
appeal. The Embassy of the People’ s Republic of China (hereinafter referred to as the “Chinese
Embassy”) has aso submitted aletter to this Court expressing its position regarding the “ one-child
policy” in effect in China.

In reaching a decision on the various issues presented in this case, we have reviewed all of
the briefs and materialsfiled in this Court, the voluminous record created by thetrial in this matter,
and the arguments of counsel presented at oral argument. Upon doing so, we affirm in part and
reversein part the trial court’s decisionsin this case.

(1.
STANDARD OF REVIEW

“A biological parent’sinterest in the care, custody, and control of his or her child isamong
the oldest of the judicially recognized fundamental liberty interests.” Ray v. Ray, 83 SW.3d 726,
731 (Tenn. Ct. App. 2001) (citing Troxel v. Granville, 530 U.S. 57, 65 (2000)). Thisfundamental
right is protected not only by the Due Process Clause of the Fourteenth Amendment, Santosky v.
Kramer, 455 U.S. 745, 753 (1982); Stanley v. I1linois, 405 U.S. 645, 651 (1972), but dso by Article
, section 8 of the Tennessee Constitution aswell, Blair v. Badenhope, 77 S.W.3d 137, 141 (Tenn.
2002); Hawk v. Hawk, 855 S\W.2d 573, 579 (Tenn. 1993). However, theright to the care, custody,
and control of one’s children is not absolute, and “[i]t continues without interruption only as long
as a parent has not relinquished it, abandoned it, or engaged in conduct requiring its limitation or
termination.” InreS.M., 149 SW.3d 632, 638-39 (Tenn. Ct. App. 2004) (citations omitted); see
also InreC.W.W., 37 SW.3d 467, 473 (Tenn. Ct. App. 2000).

“The grounds for terminating parental rightsin Tennessee are defined by statute.” Jonesv.
Garrett, 92 SW.3d 835, 838 (Tenn. 2002); see also Tenn. Code Ann. § 36-1-113(g) (2003).
“Termination of aperson’srights as aparent isagrave and final decision, irrevocably altering the
lives of the parent and child involved and ‘ severing forever al lega rights and obligations' of the
parent.” Meansv. Ashby, 130 S.W.3d 48, 54 (Tenn. Ct. App. 2003) (citing Tenn. Code Ann. 8 36-1-
113(1)(1) (2003)). Because of the gravity of the consequences associated with terminating a
biological parent’s parental rights to a child, the individuals or entities seeking to terminate the
parental rights of the biological parents must prove the existence of the statutory grounds for
termination by clear and convincing evidence. In reDrinnon, 776 SW.2d 96, 97 (Tenn. Ct. App.
1988) (citing Santosky, 455 U.S. at 769—70); see also Tenn. Code Ann. 8 36-1-113(c)(1) (2003); In
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reValentine, 79 S.W.3d 539, 546 (Tenn. 2002) (noting that clear and convincing evidence asto any
oneof thestatutorily enumerated groundswill justify thetermination of abiological parent’ sparental
rightsto aminor child); InreM.J.B., 140 S\W.3d 643, 653 (Tenn. Ct. App. 2004). Thestatutealso
requiresthat parties seeking to terminate abiological parent’ s parental rightsdemonstratethat doing
soisinthebest interest of the child. See Tenn. Code Ann. § 36-1-113(c)(2) (2003); InreS.M., 149
S.W.3d at 639.

The heightened clear and convincing standard of proof applicable to these cases serves to
prevent the unwarranted termination of thebiol ogical parents' parental rightsintheir minor children.
InreM.W.A., 980 SW.2d 620, 622 (Tenn. Ct. App. 1998). “The*clear and convincing evidence’
standard defies precise definition.” Means, 130 SW.3d at 54. This Court has formulated the
following explanation of the standard when reviewing cases of this nature:

This court recently attempted to describe the clear and
convincing evidence standard, explaining that[:]

[A]lthough it doesnot require asmuch certainty asthe
“beyond areasonable doubt” standard, the“ clear and
convincing evidence” standard is more exacting than
the “preponderance of the evidence” standard.
O'Danidl v. Messier, 905 S.W.2d 182, 188 (Tenn.
App. 1995); Brandonv. Wright, 838 S.W.2d 532, 536
(Tenn. App. 1992). In order to be clear and
convincing, evidence must eliminate any serious or
substantial doubt about the correctness of the
conclusions to be drawn from the evidence. Hodges
v. SC. Toof & Co., 833 SW.2d 896, 901 n.3 (Tenn.
1992); O'Daniel v. Messier, 905 S.W.2d at 188. Such
evidence should produce in the fact- finder’ s mind a
firm belief or conviction as to the truth of the
alegations sought to be established. O'Daniel v.
Messier, 905 S.W.2d at 188; Wiltcher v. Bradley, 708
SW.2d 407, 411 (Tenn. App. 1985). In contrast to
the preponderance of the evidence standard, clear and
convincing evidence should demonstratethat thetruth
of the facts asserted is “highly probable’ as opposed
to merely “more probable’ than not. Lettner v.
Plummer, 559 SW.2d 785, 787 (Tenn. 1977);
Goldsmith v. Roberts, 622 SW.2d 438, 441 (Tenn.
App. 1981); Brandon v. Wright, 838 S.W.2d at 536.
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In re CW.W.,, 37 SW.3d 467, 473—-74 (Tenn. Ct. App. 2000) (quoting In re M.C.G., No.
01A01-9809-JV-00461, 1999 Tenn. App. LEXIS 327, a *6 (Tenn. Ct. App. May 26, 1999) (no
perm. app. filed)); see also Means, 130 S.\W.3d at 54-55.

“Because of the gravity of thelr consequences, proceedings to terminate parenta rights
requireindividualized decisionmaking.” InreM.J.B., 140 SW.3d 643, 653 (Tenn. Ct. App. 2004)
(citing In re Swanson, 2 SW.3d 180, 188 (Tenn. 1999)). To that end, thetrial court isrequired to
“enter an order which makes specific findings of fact and conclusions of law within thirty (30) days
of the conclusion of thehearing.” Tenn. Code Ann. § 36-1-113(k) (2003). Thesefindingsfacilitate
appellatereview™ of parental termination cases, and in the absence of such findings, we must vacate
the judgment and remand the case to thetrial court for the entry of findings of fact and conclusions
of law in compliance with the statute. See White v. Moody, No. M2004-01295-COA-R3-PT, 2004
Tenn. App. LEX1S 890, at *11-14 (Tenn. Ct. App. Dec. 30, 2004) (perm. app. denied, 2005 Tenn.
LEXIS 265 (Mar. 21, 2005)); In re M.J.B., 140 SW.3d at 654; In re Adoption of Muir, No.
M2002-02963-COA-R3-CV, 2003 Tenn. App. LEXIS831, at *8-10 (Tenn. Ct. App. Nov. 25, 2003)
(no perm. app. filed).

Based on the aforementioned principles of law, this Court has formulated the following
standard of review to govern appellate review of parenta termination cases:

Because of the heightened burden of proof required by Tenn. Code
Ann. 8 36-1-113(c)(1), we must adapt Tenn. R. App. P. 13(d)’'s
customary standard of review for cases of this sort. First, we must
review thetrial court’ sspecific findings of fact de novo in accordance
with Tenn. R. App. P. 13(d). Thus, each of thetrial court’s specific
factual findings will be presumed to be correct unless the evidence
preponderates otherwise. Second, we must determine whether the

12 W e are cognizant of the following statutory duty placed upon this Court by the legislature regarding appellate
review of parental termination cases:

In all caseswhich are appealed from the decision of atrial court, the appellate court
shall, consistent with itsrules, expedite the contested termination of parental rights
or adoption case by entering such scheduling orders as are necessary to ensure that
the case is not delayed, and such case shall be given priority over all other civil
litigation in reaching a determination on the status of the adoption, other than child
protective services cases arising under title 37, chapter 1, parts 1, 4 and 6.

Tenn. Code Ann. § 36-1-124(b) (2003). On May 12, 2005, Mr. Parrish, counsel for the Bakers, filed the “ Appellees’
M otion to Dismiss Appeal” with this Court arguing that the Hes' appeal should be dismissed pursuant to the statute of
repose codified at section 36-1-113(q) of the Tennessee Code. Mr. Parrish asserted that, since one year had elapsed since
the trial court issued its order in this case, this Court no longer possessed subject matter jurisdiction to entertain the
appeal. On May 17, 2005, this Court issued an Order denying the Bakers' motion. We concluded that the legislature
did not intend for section 36-1-113(q) to divest the appellate courts of this state of subject matter jurisdiction to evaluate
a parental termination order that was timely filed in the appellate court.
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facts, either as found by the tria court or as supported by the
preponderance of theevidence, clearly and convincingly establish the
elements required to terminate a biological parent’s parental rights.
Jones v. Garrett, 92 SW.3d at 838; In re Valentine, 79 SW.3d at
548-49; In re Adoption of Muir, 2003 Tenn. App. LEXIS 831, 2003
WL 22794524, at *2; Inre Z.J.S,, 2003 Tenn. App. LEXIS 415, No.
M2002-02235-COA-R3-JV, 2003 WL 21266854, at * 10 (Tenn. Ct.
App. June 3, 2003) (No Tenn. R. App. P. 11 application filed); Ray
v. Ray, 83S.W.3d at 733; InreL.SW., 2001 Tenn. App. LEXIS 659,
No. M2000-01935-COA-R3-JV, 2001 WL 1013079, at *5 (Tenn. Ct.
App. Sept. 6, 2001), perm. app. denied (Tenn. Dec. 27, 2001).

InreM.J.B., 140 SW.3d at 654. Moreover, we are mindful that cases of this nature often hinge on
thetestimony of thewitnesses at trial and, inturn, thetrial court’ sfindings regarding the credibility
of those witnesses. Accordingly, we are bound by the following additional principle of law:

Unlike appellate courts, trial courts are able to observe witnesses as
they testify and to assess their demeanor, which best situates trial
judges to evaluate witness credibility. See State v. Pruett, 788
SW.2d 559, 561 (Tenn. 1990); Bowman v. Bowman, 836 S.W.2d
563, 566 (Tenn. Ct. App. 1991). Thus, tria courts are in the most
favorable position to resolve factual disputes hinging on credibility
determinations. See Tenn-Tex Properties v. Brownell-Electro, Inc.,
778 S\W.2d 423, 425-26 (Tenn. 1989); Mitchell v. Archibald, 971
S.\W.2d 25, 29 (Tenn. Ct. App. 1998). Accordingly, appellate courts
will not re-evaluate atrial judge’ s assessment of witness credibility
absent clear and convincing evidenceto the contrary. See Humphrey
v. David Witherspoon, Inc., 734 SW.2d 315, 315-16 (Tenn. 1987);
Bingham v. Dyersburg Fabrics. Co., Inc., 567 SW.2d 169, 170
(Tenn. 1978).

Wells v. Tenn. Bd. of Regents, 9 SW.3d 779, 783 (Tenn. 1999); see also Jones v. Garrett, 92
S.W.3d 835, 838 (Tenn. 2002); In re C.T.S., 156 SW.3d 18, 22 (Tenn. Ct. App. 2004).

V.
DiscussioN

The crux of thisappea iswhether thetrial court erred in finding that the Bakers proved, by
clear and convincing evidence, that the Hes abandoned A.M.H. by willfully failing to visit and
willfully failing to support her for the four monthsimmediately preceding the filing of the Bakers
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petitionto terminatetheHes' parental rights. However, beforewe are ableto reach theissuesrelated
to thetrial court’ sfindingsin that regard, we must address other issues presented by the parties.

A.
Order Consolidating the Bakers' Petition with Mothers' Petition to Modify Custody

On May 29, 2001, Mother filed her petition in the juvenile court requesting a modification
of the June 4, 1999 consent custody order. On June 20, 2001, the Bakers filed their “ Petition for
Adoption and Termination of Parental Rights’ in the chancery court. This effectively vested the
chancery court with “exclusive jurisdiction of all matters pertaining to the child . . . except for
allegationsof delinquency, unrulinessor truancy of the child pursuant to title 37.” Tenn. Code Ann.
§ 36-1-116(f) (2003); see also State v. R.S., No. M2002-00919-COA-R3-CV, 2003 Tenn. App.
LEXIS 657, a *65 (Tenn. Ct. App. Sept. 11, 2003) (no perm. app. filed). (“The exclusive
jurisdiction of juvenile court is superseded when a petition for termination of parental rightsisfiled
inanother court with concurrent jurisdiction to makethat determination.”). On September 13, 2003,
the Bakers filed a motion asking the chancery court to consolidate, for joint trial, their petition to
terminate the Hes' parenta rights with Mother’ s petition to modify the June 4, 1999 consent order
entered by thejuvenile court. On March 29, 2004, after the parties finished presenting evidencein
this case, the chancery court entered an order granting the Bakers' motion to consolidate.

Strangely enough, the Bakers now ask this Court to determine whether the trial court erred
in granting their motion at trial. Rule 6(a)(1) and (a)(3) of the Rules of the Court of Appeals of
Tennessee provides that written argument by a party shall contain a statement indicating the
erroneous action by the trial court and how the party was prejudiced by such error. The section of
the Appellees’ brief addressing thisissue failsto assert any basisfor finding error on the part of the
trial court in granting their motion. Instead, the Appellees devote their entire argument in this
section of the brief to issues unrelated to the question they ask this Court to decide. Accordingly,
we find this issue to be wholly without merit.

B.
Propriety of the Chancery Court’s Rulings on Certain Pre-Trial Motions Filed by the Hes

On appeal, the Hes take issue with the chancery court’ s rulings on various matters prior to
thetria inthis matter. In turn, we will address the merits of these issues collectively in this
section of the Opinion.

1
Motionsto Set Aside the June 4, 1999 Consent Custody Order Pursuant to Rule 60.02
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On appeal, the Hes argue that the chancery court erred in denying their motions to set aside
the juvenile court’s June 4, 1999 consent order awarding custody of A.M.H. to the Bakers. On
September 12, 2003, the Hesfiled amotion with thetrial court asking the chancery court to set aside,
pursuant to Tenn. R. Civ. P. 60.02," the June 4, 1999 consent order. In this motion, the Hes
conceded that the June 4, 1999 order provides that the Hes “have been fully advised of their legal
rights and that a hearing before the Court is hereby expressly waived.” However, they argued that,
in reality, they were not fully advised of their legal rights prior to signing the order. They point to
thefollowing factsto support thisassertion: Mother did not receivelegal adviceprior to signing the
order; Mr. Weaver met with Father on June 2, 1999, but he did not meet with Mother prior to the
date they signed the order; on the day they went to juvenile court to sign the order, Ms. Chunn, Ms.
Cloud, and Pastor Yau, al unlicensed attorneys, attempted to advise Mother of the document’s
meaning, but they did not read it to her; and the juvenile court did not conduct a hearing to ensure
that the Hes understood what they had been told up to that point or to explain the purpose and effect
of the order. According to the Hes, these facts establish that they were not fully advised of their
rights and did not expressly waive their right to a hearing as the order states, therefore, the consent
order should be deemed void ab initio. On September 25, 2003, the Hes filed an amended motion
wherein they argued that, in addition to the arguments contained in the af orementioned motion, the
consent order should be vacated because the juvenile court failed to comply with sections 34-2-101,
34-2-103, 34-2-104, and 32-2-105 of the Tennessee Code. These arguments were aimed at
addressing the* guardianship of theperson” languagewhich Ms. Cloud testified sheinserted into the
order based on her understanding of the facts.

On April 7, 2004, the chancery court entered an order denying the Hes first motion
concluding, in relevant part, as follows:

The Consent Order Awarding Custody, signed by both
Respondents, entered in Juvenile Court on June 4, 1999, states that
the parties were fully advised of their legal rights. The Court finds
that Mr. Hewasfully advised of hislegal rights by Attorney Weaver.
The Court aso finds that Mrs. He voluntarily waived her right to
receive legd advice by not attending the meeting, by telling Mr. He
that she was ready to proceed, and by relying on Mr. He to
communicate Attorney Weaver’ s explanation of the parties’ rightsto
her. Thus, the Consent Order Awarding Custody entered on June 4,

13 The Hes relied on the following provisions of the rule in support of their motion:

On motion and upon such terms as are just, the court may relieve a party or the
party’s legal representative from a final judgment, order or proceeding for the
following reasons: . . . (3) the judgment is void; . . . or (5) any other reason
justifying relief from the operation of the judgment. The motion shall be made
within areasonabletime. . ..

Tenn. R. Civ. P. 60.02 (2004).
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1999, is not facially defective, nor is it void ab initio or voidable
pursuant to Rule 60.02(3) and (5) of the Tennessee Rules of Civil
Procedure.

The Consent Order Awarding Custody was entered by the
Juvenile Court on June 4, 1999. There was no motion filed to set
asidethe Consent Order. The Respondentsfiled their first Petitionto
Modify the custody order in Juvenile Court on May 3, 2000, and
Respondents made no request in that Petition to set aside the Consent
Custody Order. The Juvenile Court denied the May 3, 2000, Petition
to Modify on June 28, 2000. No appeal wastaken by Respondentsto
the Order Denying the Petition to Modify. The Respondentsfiled a
second Petition to Modify the Consent Custody Order in Juvenile
Court on April 9, 2001. Again, the Respondents made no request to
set aside the Consent Custody Order. The Petitioners herein, the
Bakers, then filed their Petition for Adoption and Termination of
Parenta Rights on June 20, 2001, and the matter was transferred to
this court. Respondents filed an answer and an amended answer to
the Petition for Adoption and Termination of Parental Rights and
neither the answer nor the amended answer contained arequest to set
aside the June 4, 1999, Consent Custody Order pursuant to Rule
60.02. Then the Respondents filed the instant motion on September
12, 2003, approximately four years and three months after the entry
of the June 4, 1999 Consent Order Awarding Custody. T.R.C.P.
60.02 requires that this type of motion be made within areasonable
time. The Court finds that this motion was not filed within a
reasonable time. Furthermore, the Court finds that Respondents
Motion Pursuant to Rule 60.02 to Set Aside Consent Order Awarding
Custody Entered June 4, 1999, is barred by res judicata, collateral
estoppel and the doctrine of |aches.

On May 12, 2004, the chancery court entered another order addressing the Hes' amended petition,
wherein the chancery court denied the Hes' amended motion and concluded that the juvenile court

complied with the applicable statutes when entering the order.

Rule 60.02 is “designed to strike a proper balance between the competing principles of
finality andjustice.” Jerkinsv. McKinney, 533 SW.2d 275, 280 (Tenn. 1976). “Therelief provided
under Rule 60.02 is an exceptional remedy,” Nailsv. Aetnalns. Co., 834 SW.2d 289, 294 (Tenn.
1992) (citing Toney v. Mueller Co., 810 S.W.2d 145, 146 (Tenn. 1991)), “the purpose of which ‘is
to aleviatetheeffect of an oppressive or onerousfinal judgment,’” Black v. Black, 166 S.W.3d 699,
703 (Tenn. 2005) (quoting Killion v. Dep’t of Human Services, 845 S.W.2d 212, 213 (Tenn. 1992)).
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“Rule 60.02 acts as an escape valve from possible inequity that might otherwise arise from the
unrelenting imposition of the principle of finality embedded in our procedural rules.” Thompson
v. Firemen’sFund Ins. Co., 798 S.W.2d 235, 238 (Tenn. 1990). However, due to the importance
of finality in cases, “the* escapevalve' should not beeasily opened.” Banksv. Dement Constr. Co.,
Inc., 817 SW.2d 16, 18 (Tenn. 1991)( quoting Toney v. Mueller, 810 SW.2d 145, 146 (Tenn.
1991)).

“To set aside ajudgment under rule 60.02 the burden is upon the movant to provethat heis
entitled to relief, and there must be proof of the basison which relief issought.” 1d; seealso Henry
v. Goins, 104 SW.3d 475, 482 (Tenn. 2003). When reviewing atrial court’s decision to grant or
deny relief pursuant to Rule 60.02, we employ the following standard of review:

[W]egivegreat deferencetothetrial court. SeeUnderwoodv. Zurich
Ins. Co., 854 SW.2d 94, 97 (Tenn. 1993). Consequently, wewill not
set aside the trial court’s ruling unless the trial court has abused its
discretion. Seeid. Anabuse of discretion isfound only when atrial
court has*“* applied an incorrect legal standard, or reached adecision
which is against logic or reasoning that caused an injustice to the
party complaining.’” Sate v. Sevens, 78 SW.3d 817, 832 (Tenn.
2002) (quoting State v. Shuck, 953 S.W.2d 662, 669 (Tenn. 1997)).
The abuse of discretion standard does not permit an appellate court
to merely substitute its judgment for that of the tria court. See
Eldridgev. Eldridge, 42 SW.3d 82, 85 (Tenn. 2001).

Henry, 104 SW.3d at 479; see also Banks, 817 SW.2d at 18.

TheHesgoto great effortsto explain their lack of notice and lack of adequate counsel prior
to signing the order at issue. However, we are cognizant of the fact that these issues were a matter
of contention at trial. Both parties presented testimony addressing the issue of whether the Hes
understood the purpose and effect of the June 4, 1999 consent order awarding custody of A.M.H. to
the Bakers. Based on the testimony offered at trial, the chancery court held that the Hes were
adequately informed of the order’ s purpose and effect, and the Hes either had adequate counsel or
had an opportunity to seek counsel regarding thisissue. We give these credibility determinations
great weight on appeal, and we find no clear and convincing evidence in the record to justify
reaching a different conclusion regarding such testimony. See Wells v. Tenn. Bd. of Regents, 9
S.W.3d 779, 783 (Tenn. 1999).

Of the most significance to our analysis of this issue is the realization that Rule 60.02
requires that the motion “shall be made within areasonabletime.” Tenn. R. Civ. P. 60.02 (2004).
What constitutes a reasonabl e timeisaquestion of fact, and not aquestion of law. See Thompson,
798 SW.2d at 238; Rogers v. Estate of Russell, 50 SW.3d 441, 445 (Tenn. Ct. App. 2001). On
appeal, the Hesfail to offer any justification for why they waited in excess of four yearsto filether
Rule 60.02 motion. Any argument that they did not understand the need to file the motion or did not
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have adequate representation to advise them to file such amotion must fail. Asthetrial court noted
in its order, the Hes had access to legal representation (as evidenced by the various attorneys
representing themintheir civil and criminal matters) both before and after the June 4, 1999 custody
order wasentered. Even after the June4, 1999 order had been entered, Ms. Cloud instructed the Hes
during a subsequent visit to juvenile court to hire alawyer or seek counsel through legal services,
which they chose not to do. Moreover, after the Bakers filed their petition to terminate the Hes
parental rights on June 20, 2001, the Hes' attorney, Mr. Sossaman, filed an answer on their behalf
shortly thereafter. Despitehaving alawyer dedicated solely to addressingthe Bakers' petition at this
stageinthelitigation, the Hes waited until September 12, 2003, over one year after the Bakersfiled
their petition, to filetheir Rule 60.02 motion in thiscase. Accordingly, wefind that the Hes did not
filetheir Rule 60.02 motion within areasonable time asrequired by the rule, and we affirm the tria
court’sruling on thisissue.

2.
Order Denying Hes' Motion to Dismiss Bakers' Petition for Adoption

The Hesfiled amotion with the trial court on October 2, 2003, asking the court to enter an
order dismissing the Bakers' adoption petition. Insupport of their petition, the Hesrelied on section
36-1-119(d) of the Tennessee Code, which provides as follows:

If no appeal has been taken from any order of the court, the court
must compl ete or dismissthe adoption proceeding by entering afinal
order within two (2) years of the filing of the petition, unless the
petitioner shows good cause why such final order should not be
entered.

Tenn. Code Ann. § 36-1-119(d) (2003) (emphasis added). The Bakersfiled their petition to adopt
A.M.H. and terminate the Hes' parental rights to A.M.H. on June 20, 2001. As of June 20, 2003,
thelir petition had been pending for two years. The Hes argue that the Bakers failed to request an
extension of time under Rule 6.02 of the Tennessee Rules of Civil Procedure, which provides:

When by statute . . . an act is required or alowed to be done at or
within aspecified time, the court for cause shown may, at any timein
its discretion, (1) with or without motion or notice order the period
enlarged if request thereof ismade beforethe expiration of the period
originally prescribed or as extended by a previous order, or (2) upon
motion madeafter theexpiration of the specified period permit theact
to be done, where the failure to act was the result of excusable
neglect . . ..
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Tenn. R. Civ. P. 6.02 (2004) (emphasis added). The Hesargued at trial, and again on appedl, that,
since the Bakers did not file arequest for an extension of time under Rule 6.02, they cannot show
“good cause” for extending thetwo year period and that they cannot establish that their failuretofile
such request constitutes “excusable neglect.” Accordingly, the Hes urged the trial court, and now
this Court, to find that the Bakers' adoption petition must be dismissed pursuant to the statute. On
April 6, 2004, the trial court entered an order denying the Hes' motion noting that the court had
before it a petition for adoption coupled with a petition to terminate the Hes' parental rights.

Prospective adoptive parents have standing to petition acourt to terminate the parental rights
of the biological parents, and they may include in their petition for adoption a request that the
parental rights of the biological parents beterminated. See Tenn. Code Ann. § 36-1-113(b) (2003).
Thus, the chancery court properly had beforeit an adoption petition contai ning arequest to terminate
theHes parental rights. Section 36-1-113 of the Tennessee Code, governing termination of parental
rights, recognizesthat a petition for adoption and petition for termination of parental rights are two
distinct legal processes. See Tenn. Code Ann. 8§ 36-1-113(b), -113(d)(4), -113(1)(1), -113(1)(2), -
113(m), -113(p) (2003). “The conclusionisthat the state and federal constitutions require that the
natura [parent’s] parental rights be determined before the court may proceed with the issue of
adoption.” Nalev. Robertson, 871 S.W.2d 674, 680 (Tenn. 1994) (finding invalid a statute which
allowed a court to enter a decree of adoption based on the best interest of the child without first
determining if the biological parent’s parental rights should be terminated); see also Jones v.
Garrett, 92 S\W.3d 835, 840 (Tenn. 2002) (reaffirming the Court’ sprior statementin Nale). Section
36-1-119 of the Tennessee Code requires the trial court to “complete or dismiss the adoption
proceeding . . . within two (2) years of the filing of the petition.” Tenn. Code Ann. § 36-1-119(d)
(2003) (emphasis added).

The Hes have cited to adecision by our supreme court in Clementsv. Morgan, 296 SW.2d
874 (Tenn. 1956), in support of their position on appeal. In Clements, the supreme court, when
dealing with the precursor to the present statute, held that the statute required an adoption petition
to be completed or dismissed within two years, and the statute “must be strictly complied with.”
Clements, 296 S.W.2d at 96-97. However, the decision in Clementsis easily distinguished from
the facts in the present case. In Clements, the only petition filed in the trial court was one for
adoption. Id. at 95. Therewas no need to adjudicate the issue of terminating the biological parent’s
parental rightsbecausethebiological parentsfiled awritten consent agreeingto allow the petitioners
to adopt the child. 1d. It was only when the Tennessee Department of Children’s Services sought
to intervene in the case that the adoption petition was delayed beyond the two year statutory period.
Id. at 96. Inthepresent case, thetria court wasfaced with apetition to terminate the parental rights
of the Hes along with a petition to adopt A.M.H. As our supreme court instructed in Nale, thetrial
court must necessarily determine if a termination of parenta rights is warranted before it may
proceed to the adoption petition. Accordingly, we affirm thetrial court’ sdecision to deny the Hes
motion.
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Motion to Bifurcate the Proceedings

On June 23, 2003, the Hes filed amotion asking the tria court to bifurcate the proceedings
in this matter. Specifically, the Hes asserted that, pursuant to the statutory and case law governing
termination of parental rights, the trial court was required first to determine whether the Bakers
proved that the Hes willfully abandoned A.M.H. by clear and convincing evidence. After
concluding aproceeding on thegroundsfor termination, only then could the court conduct aseparate
proceeding to addressthe best interest analysis. After conducting ahearing on the Hes' motion, the
chancery court entered an order on January 28, 2004, nunc pro tunc to September 4, 2003, denying
the Hes' motion.

Section 36-1-113(c) of the Tennessee Code provides as follows:

(c) Termination of parental or guardianship rights must be based
upon:

(2) A finding by the court by clear and convincing evidence
that the grounds for termination or parental or guardianship rights
have been established; and

(2) That termination of the parent’s or guardian’srightsisin
the best interests of the child.

Tenn. Code Ann. 8§ 36-1-113(c) (2003). On appeal, the Hes argue that section 36-1-113(c) of the
Tennessee Code implies that a court must conduct a separate evidentiary hearing to address the
grounds for termination and the best interest of the child before it may terminate parental rights.
They aso citeto adecision by this Court, wherein we stated that “[b]efore the court may inquire as
to whether termination of parenta rightsis in the best interest of the child, the court first must
determinethat the groundsfor termination have been established by clear and convincing evidence.”
K.S.O.H. v. JW.B., Jr., No. E2001-00055-COA-R3-CV, 2001 Tenn. App. LEXIS 740, at *11
(Tenn. Ct. App. Oct. 4, 2001) (no perm. app. filed). The Hes contend that a bifurcated proceeding
would ensurethat thetrial court could decide the existence of groundsfor termination without being
influenced by evidence tending to prove that termination isin the best interest of the child.

The Hes' argument is echoed by the Amici in their brief. In addition, the Amici argue that
federal precedent requiresbifurcation, directing our attention to the United States Supreme Court’s
decision in Santosky v. Kramer, 455 U.S. 745 (1982). In Santosky, the Court made the following
observation:

The State bifurcates its permanent neglect proceeding into
“factfinding” and “dispositional” hearings. Fam. Ct. Act 88622, 623.
At the factfinding stage, the State must prove that the child has been
“permanently neglected,” asdefined by Fam. Ct. Act 8§ 614.1.(a)-(d)
and Soc. Serv. Law 8§ 384-b.7.(a). See Fam. Ct. Act § 622. The
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Family Court judge then determines at a subsequent dispositional
hearing what placement would serve the child's best interests. 88
623, 631.

Santosky, 455 U.S. at 748. Itisclear, however, that the Court in Santosky was summarizing astate
statute requiring bifurcation. Section 36-1-113(c) of the Tennessee Code does not contain asimilar
requirement.

The Amici also assert that “national precedent” favors bifurcation, and they contend that
“[o]ne of the most in-depth rationales for bifurcation” can be found in Champagne v. Welfare
Division of the Nevada State Department of Human Resources, 691 P.2d 849 (Nev. 1984). In
Champagne, the Nevada Supreme Court made the following statement:

We borrow from Ketcham and Babcock to state the general
propositionintheseterms: “ Thejurisdictional questioniswhether the
biologica parent, by behavior, has forfeited all rights in the child.
The dispositional question is whether terminating parenta rights
would be in the best interest of the child. The first question focuses
on the action, or inaction, of the natural parent. The second focuses
on the placement which will be most beneficial to the child. Ifitis
first decided that the parent has forfeited his rights in the children,
then the court moves on to the second question. On the other hand,
if it is decided that the biological parent’s behavior does not violate
minimum standards of parental conduct so as to render the parent
unfit, then the analysisends and termination isdenied. Intheselatter
instances, the court never reaches the question of whether the child’'s
future well-being would be better served by placement with the
substitute or psychological parent.”

Champagne, 691 P.2d at 647. However, our independent research has revealed that the Nevada
Supreme Court overruled its decision in Champagne in 2000, holding as follows:

[T]his court in Champagne interpreted the statute and announced a
two-step analysis to be applied when deciding whether to terminate
parental rights. According to Champagne, the first step in the
anaysis requires that there be what the court characterized as
“jurisdictional” groundsfor termination. Id. at 640, 691 P.2d at 849
.... Ifjurisdictional groundsfor termination are not established, the
inquiry ends. Id. at 647, 691 P.2d at 854. If jurisdictiona grounds
are established, the analysis turns to whether dispositional grounds
exist for termination.
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In 1987, the legidlature responded to our decison in
Champagne, and again amended the termination statute . . . . The
legislative history indicatesthat thelegislaturewasconcerned that the
Champagne decision bifurcated theissuesregarding children’ srights
and parent’ srightsin termination proceedings. See Hearingon A.B.
308 Beforethe Nevada A ssembly Committee on Judiciary, 64th Leg.
(Nev., March 20, 1987).

Our adherenceto the Champagne standard hasresulted in the
improper application of the termination statute. The amendmentsto
NRS 128.105 demonstrate the legislature’s frustration with
Champagne and its progeny, which place too much emphasis on the
conduct of the parents instead of on the best interests of the child.
Clearly, the legidlative amendments of NRS 128.105 illustrate the
legidature’ s concern with protecting the best interests of the child.

Accordingly, we now abandon Champagne’ sstrict adherence
to afinding of parental fault to terminate parental rights before the
district court considers the best interests of the child. Application of
the Champagne standard may have resulted in an artificia
determination by the district court concerning parental fault, because
such a determination cannot be made without considerations of how
the parents’ conduct has impacted the child. The impact of parental
conduct on the child s, in turn, one consideration in determining the
best interests of the child. We will no longer require district courts,
in the name of determining parental fault, to consider rigidly and
formulaically the conduct of the parents in a vacuum, without
considering the best interests of the child. Instead, in conformance
with NRS 128.105, we adopt a best interests/parental fault standard
for termination cases. Accordingly, the district court in determining
whether to terminate parenta rights must consider both the best
interests of the child and parental fault.

In re Termination of Parental Rightsasto N.J., 8 P.3d 126, 130-32 (Nev. 2000).
We are unaware of any case law, and neither the Appellants or the Amici citeto this Court
any authority, holding that the federal or state constitutions require that parental termination

proceedings in this state must be bifurcated. At present, the legislature of this state has deemed it
thepolicy of thisstatethat parental termination proceedings not be bifurcated. See Tenn. Code Ann.
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8 36-1-113(c) (2003) (noting the absence of any directive to the courts of this state to bifurcate
termination proceedings). “TheLegislatureismore or less the body who forms our public policy.”
McKesson & Robinson, Inc. v. Gov't Employees Dep't Store, Inc., 365 S.W.2d 890, 894 (Tenn.
1963). Assuch, wefind the following statement by our supreme court to control our resolution of
thisissue:

There is nothing in our Constitution from which it can be
inferred that a policy different from that stated should never be
adopted by the legislature. That being so, the legisl ative department
of the State government has exclusive and ample power to determine
the State's policy. When the legislature, acting within its
congtitutional powers, has spoken upon a particular subject, its
utterance is the public policy of the State upon that subject, and the
courts are without power to read into the Constitution a restraint of
the legislature with respect thereto. The prohibition must be
expressed or necessarily implied from that which is expressed. We
fail to find any such restraint in our Constitution.

...[“]All questions of policy arefor the determination of the
legislature, and not for the courts, and thereis no public policy which
prohibits the legislature from doing anything which the Constitution
does not prohibit. Hencethe courtsare not at liberty to declare alaw
void asin violation of public policy. . . . Where courts intrude into
their decreestheir opinion on questionsof public policy, they in effect
constitutethejudicial tribunals aslawmaking bodiesin usurpation of
the powers of thelegislature.” 6 R. C. L., section 108, pp. 108, 109.

Cavender v. Hewitt, 239 SW. 767, 768 (Tenn. 1921); see also Crawford v. Buckner, 839 SW.2d
754, 759 (Tenn. 1992); Smith v. Gore, 728 S.\W.2d 738, 746 (Tenn. 1987). Asthe legislature of
Nevadachoseto act in light of the Nevada Supreme Court’ sdecision in Champagne, so too may the
Tennessee legislature act, if it chooses, to require the courts of this state to conduct a bifurcated
proceeding in parental termination cases. In the absence of such direction, however, we affirm the
trial court’s decision to deny the Hes' motion to bifurcate the proceedings at trial.

C.
Constitutionality of section 36-1-102 and section 36-1-113 of the Tennessee Code

The Hes argue that the trial court erred by failing to find that section 36-1-102 and section
36-1-113 of the Tennessee Code violate the protections afforded them by the United States
Congtitution by failing to require that biologica parents receive actual notice of the following: the
statutory definition of abandonment; thecriteriaand proceduresused for terminating parental rights;
information concerning the law of abandonment; information regarding the necessity for the
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assistance of counsel; and a warning that failure to visit or failure to support the child for the
statutory period may constitute grounds for terminating their parental rights. Specifically, the Hes
assert that thelack of noticein thiscaseviolated their constitutional rights protected by the Fifth and
Fourteenth Amendments to the United States Constitution.

The Hes make reference to the notice provisions found in Title 37, Chapter 2, Part 4 of the
Tennessee Code which govern the placement of juveniles. Specifically, the Hesdirect our attention
to section 37-2-403(a)(2) of the Tennessee Code, which provides, in relevant part, as follows:

(2) (A) Thepermanency planfor any childinfoster careshall include
astatement of respons bilitiesbetween the parents, theagency and the
caseworker of such agency. Such statements shall include the
responsi bilitiesof each party in specifictermsand shall bereasonably
related to the achievement of the goal specified in subdivision (a)(1).
The statement shall include the definitions of “ abandonment” and
“ abandonment of aninfant” containedin 8 36-1-102 andthecriteria
and procedures for termination of parental rights. Each party shall
sign the statement and be given a copy of it. The court must review
the proposed plan, make any necessary modifications and ratify or
approve the plan within sixty (60) days of the foster care placement

(B) () Theparentsor legal guardians of the child shall receive notice
to appear at the court review of the permanency plan or the plan of
care and the court shall explain on the record the law relating to
abandonment contained in § 36-1-102, and shall explain that the
consequences of failure to visit or support the child will be
termination of the parents’ or guardians' rightsto the child, and the
court will further explain that the parents or guardians may seek an
attorney to represent the parents or guardians in any termination
proceeding. If the parentsor legal guardiansare not at the hearing to
review the permanency plan or plan of care, the court shall explainto
theparentsor guardiansat any subsequent hearing regarding thechild
held thereafter, that the consequences of failureto visit or support the
child will be termination of the parents or guardians’ rights to the
child and that they may seek an attorney to represent the parents or
guardians in atermination proceeding.

Tenn. Code Ann. § 37-2-403(a)(2) (2003) (emphasis added). An examination of section 36-1-102

and 36-1-113 of the Tennessee Code, which govern adoptions, reveal sthe absence of similar notice
provisions in those statutes.
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In assessing the Hes' arguments related to the constitutionality of the two adoption statutes
at issue, we are mindful of the following:

When faced with such a constitutional assault on a statute, this court
must indulge every presumption and resolve every doubt in favor of
the constitutionality of thelegidlativeenactment. See Riggsv. Burson,
941 SW.2d 44,51 (Tenn.), cert. denied, 522 U.S. 982, 139 L. Ed. 2d
380, 118 S. Ct. 444 (1997); Vogel v. Wells Fargo Guard Servs., 937
SW.2d 856, 858 (Tenn. 1996). The party chalenging the
constitutionality of astatute bearsaheavy burden of overcomingthat
presumption.” Helmsv. Tennessee Dep't of Safety, 987 S.W.2d 545,
550 (Tenn. 1999).

InreAdoption of M.J.S., 44 SW.3d 41, 61 (Tenn. Ct. App. 2000); see also Gallaher v. Elam, 104
S.W.3d 455, 459 (Tenn. 2003); In re Adoption of Female Child, 42 SW.3d 26, 31-32 (Tenn.
2001).

The Hes assert that, since they have afundamental right to the care, custody, and control of
their daughter, see Troxd v. Granville, 530 U.S. 57, 65 (2000); Santosky v. Kramer, 455 U.S. 745,
753 (1982); Hawk v. Hawk, 855 SW.2d 573, 579 (Tenn. 1993), the Fifth and Fourteenth
Amendmentsto the United States Constitution require that the notice provisions applicableto cases
involving the Tennessee Department of Children’s Services apply with equal force to non-agency
custody arrangements between private individuals aswell. The parties do not dispute that the Hes
never received any of the forms of notice required by section 37-2-403(a)(2) of the Tennessee Code
at any time before or after the juvenile court entered the consent order on June 4, 1999 transferring
custody of A.M.H. to the Bakers. The Hes contend that, had they received this information, they
would have taken additional stepsto prevent the termination of their parental rights.

In support of their position on appeal, the Hes cite to the following statement by the United
States Supreme Court in Santosky v. Kramer:

The fundamental liberty interest of natural parents in the care,
custody, and management of their child does not evaporate simply
because they have not been model parents or have lost temporary
custody of their child to the State. Evenwhen blood relationshipsare
strained, parentsretain avital interest in preventing theirretrievable
destruction of their family life. If anything, personsfaced with forced
dissolution of their parental rights have a more critical need for
procedural protections than do those resisting state intervention into
ongoing family affairs. When the State moves to destroy weakened
familial bonds, it must provide the parents with fundamentally fair
procedures.
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Santosky, 455 U.S. at 753-54 (emphasis added). The Hes al so seek to persuade this Court to apply
anoticerequirement similar to that found in section 37-2-403(a)(2) of the Tennessee Codeto private
custody agreements by citing to the decisions of this Court applying that statute and holding that a
parent’s failure to receive the required statutory notice warranted a reversal of the trial court’s
finding of abandonment. SeelnreS.M., 149 SW.3d 632, 637-38 (Tenn. Ct. App. 2004); State v.
Demarr, No. M2002-02603-COA-R3-JV, 2003 Tenn. App. LEXIS 569, at *29-32 (Tenn. Ct. App.
Aug. 13, 2003) (no perm. app. filed); InreJ.J.C., 148 SW.3d 919, 926-27 (Tenn. Ct. App. 2004);
InreC.L.H., No. M2000-02799-COA-R3-JV, 2001 Tenn. App. LEXIS 424, at * 13-15 (Tenn. Ct.
App. June 5, 2001) (no perm. app. filed); Pierce v. Bechtold, 448 S.\W.2d 425, 429-30 (Tenn. Ct.
App. 1969).

TheFourteenth Amendment to the United States Constitution providesasfollows: “nor shall
any State deprive any person of life, liberty, or property without due process of law; nor deny to any
person within its jurisdiction the equal protection of the laws.”** U.S. Const. amend. X1V, 81. In
addressing claims premised upon the Fourteenth Amendment, the Tennessee Supreme Court has
noted:

It is well established that the due process protections of the
Fourteenth Amendment do not come into play unless there is some
action on the part of the Sate. See Shelley v. Kraemer, 334 U.S. 1,
13,92 L. Ed. 1161, 68 S. Ct. 836 (1948); Sate ex rel. Hawkins v.
Luttrell, 221 Tenn. 32, 424 S.\W.2d 189, 190 (Tenn. 1968); Sate ex
rel. Johnson v. Heer, 219 Tenn. 604, 412 SW.2d 218, 219 (Tenn.
1966). Therefore, in order to state a cause of action for adue process
violation under the Fourteenth Amendment, state action must be
alleged.

City of Cookeville v. Humphrey, 126 SW.3d 897, 906 (Tenn. 2004) (emphasis added); see also
State ex rel. Johnson v. Heer, 412 SW.2d 218, 219 (Tenn. 1966) (“[1]n order for the defendant’s
rights under the Fourteenth Amendment to come into play, there must be some action on the part of
the State that deprives him of due process of law and/or equal protection of the law.”).

The Hes focus their arguments on appea to a lack of notice regarding the abandonment
ground for terminating parental rights, however, they do not specifically state which individuals or
entitieswere constitutionally required to providethem notice. Section 36-1-102(1) of the Tennessee
Code, which defines “abandonment,” requires the courts of this state to focus on the biological
parents conduct within the four (4) months immediately preceding the filing of the petition to
terminate their parental rights. See Tenn. Code Ann. § 36-1-102(1)(A) — (E) (2001). Thus,

14 W e also note that the Hes have asserted a violation of the Fifth Amendment to the United States Constitution
as well. The Fifth Amendment has been repeatedly held to apply to actions by the federal government, not the state
government. See Camden Firelns. Ass'n v. Haston, 284 S.W. 905, 908 (Tenn. 1925); Statev. Norvell, 191 S.W. 536,
539 (Tenn. 1916). The Hesfail to demonstrate any action on the part of the federal government regarding their lack of
notice in this case. Accordingly, this component of their argument is without merit.
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assuming for purposes of our discussion herethat aparty did have aduty to provide noticeto the Hes
during this period of time, we must necessarily focus our attention on those individuals or entities
which had the ability to influence the behavior of the parents during this statutory period. When
Mid-South ceased its involvement in this case on June 4, 1999 (the date of the juvenile court’s
consent custody order), the Bakerstook over responsibility for A.M.H. Thus, it isapparent that the
Hes are asserting that the Bakers, private individuals, violated their due processrightsby failing to
provide them with notice comparable to that required by section 37-2-403 of the Tennessee Code.

Regarding the Bakers, the Hes are unabl e to establish the requisite state action necessary to
pursue their due process claimsin this case. Moreover, their reliance on the aforementioned cases
actualy undermines their position on appea. In In re J.J.C., Demarr, and In re C.L.H., the
Tennessee Department of Children’s Services, astate agency, had custody of the children and filed
the petition to terminate the parents' parental rights, and this Court addressed the state’ sfailure to
provide the required statutory notice to the parentsin each of those cases. InreJ.J.C., 148 SW.3d
at 921; Demarr, 2003 Tenn. App. LEXIS569, at *34; InreC.L.H., 2001 Tenn. App. LEX1S 424,
at *4-5. Thus, in those cases we were dealing specifically with action on the part of the state which
affected the parental rights of aparent to their minor child. In Santosky, the United States Supreme
Court expressly stated that, “[w]hen the State moves to destroy weakened familial bonds, it must
provide the parents with fundamentally fair procedures.” Santosky, 455 U.S. at 753-54 (emphasis
added). Inlnre SM., alicensed child-placement agency filed the petition to terminate the parental
rights of the biological parents, but this Court did not address any failure on the part of the agency
to provide notice when ruling that the parent did not willfully abandon the child. Inre S.M., 149
S.W.3d at 64344 (finding that the agency failed to present clear and convincing evidence that the
biological parent willfully abandoned the child). Our decisionin Pierceis not persuasive because
our decision in that case constitutes a common law ruling which, as the Hes acknowledge in their
brief, was handed down prior to the codification of the notice provisionsin section 37-2-403 of the
Tennessee Code. See Pierce, 448 SW.2d at 429-30.

In addressing the Fourteenth Amendment to the United States Constitution, the United States
Supreme Court has stated as follows:

It is State action of a particular character that is prohibited.
Individual invasion of individual rights is not the subject-matter of
the amendment. It has a deeper and broader scope. It nullifies and
makesvoid all Statelegidlation, and State action of every kind, which
impairstheprivilegesand immunities of citizensof the United States,
or which injurestheminlife, liberty or property without due process
of law, or which denies to any of them the equal protection of the
laws.
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The Civil Rights Cases, 109 U.S. 3, 11 (1883) (emphasis added). Accordingly, the Hes have no
basis to assert that the Bakers, private individuals, violated their Fourteenth Amendment rights
regarding A.M.H. by failing to give them the notice which they claim they were entitled to. *°

Without explicitly stating as much, the Hes impliedly argue in their brief that the juvenile
court also violated their constitutional rights under the Fourteenth Amendment by failing to ensure
that they received some form of notice comparable to that found in section 37-2-403 of the
Tennessee Code when it entered the June 4, 1999 consent order transferring custody of A.M.H. to
the Bakers. The United States Supreme Court has recognized that state action may take the form of
judicia enforcement of private agreements, stating:

That the action of state courts and judicial officersin their official
capacitiesisto be regarded as action of the State within the meaning
of the Fourteenth Amendment, is a proposition which has long been
established by decisions of this Court . . . . “A state acts by its
legislative, its executive, or itsjudicial authorities. It can act in no
other way.” IntheCivil RightsCases, 109 U.S. 3, 11, 17 (1883), this
Court pointed out that the Amendment makes void “ State action of
every kind” which is inconsistent with the guaranties therein
contained, and extends to manifestations of “ State authority in the
shape of laws, customs, or judicial or executive proceedings.”

Shelley v. Kraemer, 334 U.S. 1, 14 (1948) (emphasis added).

5 We addressthe Hes' lack of notice more fully when addressing the grounds for termination infra. However,
we pause here to note that our independent research has revealed one decision rendered by this Court after the appeal
in the instant case was filed wherein we addressed a private custody agreement and a parent’s lack of notice regarding
abandonment, stating:

W hen the Department of Children’s Services or other child-placing agency obtains
custody of children removed from the parents’ home, it is required to notify the
parents of the statutory definitions of abandonment and the criteria and procedures
for termination of parental rights. Tenn. Code Ann. § 37-2-403(a)(2)(A). In such
situations, a court cannot terminate a parent’ srights on the ground of abandonment
unless such notice, including the consequence of abandonment, has been given by
the agency petitioning for termination or the court itself. Tenn. Code Ann. §
37-2-403(a)(2)(B). In the case before us, neither DCS nor another agency was
involved, so the statute does not apply. Nonetheless, M other’ sknowledge of aduty
or expectation that she provide support and visit is a factor in determining
willfulness. We find nothing in the record to indicate she was ever told she was
expected to provide support or face termination of her parental rights.

InreW.B., 1V, No. M2004-00999-COA-R3-PT, 2005 Tenn. App. LEXIS 262, at *38 (Tenn. Ct. App. Apr. 29, 2005)
(no perm. app. filed) (emphasis added). While a parent’s knowledge of a duty to visit or support may have a bearing
when determining willfulness, we cannot say that the Fourteenth Amendment to the United States Constitution mandates
that a private individual provide the notifications urged upon the Court by the Appellants in this case.
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In any event, we cannot entertain any arguments, even if expressly stated, which attempt to
satisfy the state action requirement by pointing to the juvenile court’ s enforcement of the parties
private custody agreement by entering an order solidifying that agreement. Although the order was
theresult of aconsent agreement regarding custody of A.M.H., the Hesretained their right to appeal
the June 4, 1999 order to this Court, as well as the subsequent order denying their first petition to
modify that order, and present any alleged constitutional infirmitiesfor resolution. See Tenn. Code
Ann. § 37-1-159(g) (2003) (“Appeasin al other civil matters heard by the juvenile court shall be
governed by the Tennessee Rulesof Appellate Procedure.”). TheHesfailuretofilean appeal divests
this Court of the ability to review the constitutiona validity of the June 4, 1999 order. Once a
custody order isfinal, it becomesresjudicata and can only be modified in a subsequent proceeding
upon ashowing that there had been amateria changein circumstances making achange of custody
in the child’s best interest. SeeIn re E.J.M., No. W2003-02603-COA-R3-JV, 2005 Tenn. App.
LEXIS 146, at *46 (Tenn. Ct. App. Mar. 10, 2005) (no perm. app. filed); Rushing v. Rushing, No.
W2003-01413-COA-R3-CV, 2004 Tenn. App. LEXIS 708, at *14 (Tenn. Ct. App. Oct. 27, 2004)
(no perm. app. filed).*® Accordingly, we find the Hes argument in this regard to be without merit.

D.
Application of the Notice Provisionsin Section 37-2-403 of the Tennessee Code

The Hes makethe aternative argument that, even if the aforementioned statutes are deemed
constitutional, thetrial court erred by failingto find that the notice provisionsfound in section 37-2-
403 of the Tennessee Code should apply in this case because A.M.H. was in the “foster care’*’ of

16 Our supreme court has stated that a custody order may not constitute afinal judgment with the accompanying
res judicata effect when the juvenile court intends the order to be of temporary effect. See In re Askew, 993 S.W.2d
1,4 (Tenn. 1999). Wediscussthe other related issuesraised by the Hesin an attempt to invalidate the June 4, 1999 order
infra.

17. Foster care”, for purposes of section 37-2-403 of the Tennessee Code, is defined as follows:

“Foster care” means the temporary placement of a child in the custody of the
department of children’s services or any agency, institution or home, whether
public or private, for care outside the home of a parent or relative (by blood or
marriage) of the child, whether such placement is by court order, voluntary
placement agreement, surrender of parental rights or otherwise. Foster care shall
cease at such time as the child is placed with an individual or individuals for the
purpose of the child’s adoption by the individual or individuals or at such time as
a petition to adopt is filed, whichever occurs first, or at such time as the child is
returned to or placed in the care of a parent or relative . . ..

Tenn. Code Ann. § 37-2-402(5) (2003) (emphasis added).
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an “agency”*® prior to the date the Bakers filed their petition to terminate the Hes' parental rights.
TheHes assert that, while* AMH wasnot ‘technically’ in thefoster care of an agency following the
end of the 90-day foster care period through Mid-South Christian Services,” she wasin the type of
foster care contemplated by section 37-2-403(a)(2) of the Tennessee Code between June 4, 1999 and
the date the Bakersfiled their petition in this case because the transfer of responsibility for A.M.H.
between Mid-South and the Bakers was “seamless.” Furthermore, in an effort to demonstrate that
Mid-South remained invol ved after the conclusion of thethree month foster care period, theHescite
to the fact that Mr. Weaver, Mid-South’s lawyer, subsequently represented the Bakers in their
attemptsto contest the Hes' petitionsto modify the custody order and filed the petition to terminate
the Hes parental rights. Therefore, they contend that Mid-South remained “interested” in the
outcome of the proceedings even though the Hes signed a form acknowledging that Mid-South
would no longer be involved in the case.

Just prior to the end of theinitial three month foster care period, Ms. Chunn met with Father
to discuss the Hes' future plans for A.M.H. When Father indicated that they wanted A.M.H. to
remain with the Bakers, Ms. Chunn advised Father of the adverse effects such an arrangement could
have on A.M.H. and counseled against it. At this point, Father met with the Bakers and discussed
a private arrangement without any involvement of Mid-South. Thereafter, Father and the Bakers
called Ms. Chunn to inform her of the parties' decision. Admittedly, Ms. Chunn did facilitate the
meeting with Mr. Weaver to discussthe process of transferring custody. However, on June 4, 1999,
the day the parties signed the consent order transferring custody, the Hes signed a form which
provided as follows:

Upon signing this form and receiving said child(ren), | (we) assume
full responsibility for the child(ren), and discharge Mid-South
Christian Servicesfrom any further care of the child(ren) beyond this
date.

After this date, Mid-South’ sresponsibility for A.M.H. ceased. While the record demonstrates that
Ms. Chunn did communicate with the Bakers after that date, we cannot find that this conduct
amounts to a continuing effort to provide “foster care.” Likewise, we cannot say that the Bakers
independent decision to have Mr. Weaver represent them at a later date equates to a “continuing

18 It isundisputed that M id-South is a licensed child placement agency. The legislature defines “agency” for
purposes of Title 37, Chapter 2, Part 4 as “a child care agency, as defined in title 71, chapter 3, part 5, or in title 37,
chapter 5, part 5, regardless of whether such agency islicensed or approved, and includes the department of children’s
services.” Tenn. Code Ann. § 37-2-402(1) (2003). Section 37-5-501 of the Tennessee Code states:

As used in this part, unless the context otherwise requires: “child care agency”
includes: “child abuse agency,” “child caring institution,” “child placing agency,”
“detention center,” “family boarding home or foster home,” “group care home,”

“maternity home,” or “temporary holding resource” as defined in subsection (b).

Tenn. Code Ann. § 37-5-501(a) (2003).
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interest” in the case on the part of Mid-South. Thereissimply no evidencein the record suggesting
that Mid-South directed Mr. Weaver to represent the Bakers or encouraged the Bakersto select Mr.
Weaver to represent them. Thus, A.M.H. did not remain in “foster care” with an “agency” beyond
June 4, 1999."° Accordingly, we find the Hes arguments in this regard to be without merit aswell.

E.
Superior Parental Rights Doctrine

At the conclusion of theinitial three month foster care period, the Hes signed a“ Petition for
Custody,” whereinthey asked that “[c]ustody of [A.M.H.] beawarded to Jerry & Louise Baker, non-
relative].]” On June 4, 1999 the juvenile court entered a “Consent Order Awarding Custody,”
wherein the juvenile court noted that the Hes admitted the following:

1 That they have been fully advised of their legal rightsand that
a hearing before the Court is hereby expressly waived.

2. That all parties agree that it is in the best interest of the
child(ren) for custody and guardianship of the per son of said
child to be awarded to Jerry and L ouise Baker, non-relatives.

IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED
that custody and guar dianship of the person of said child(ren) beand
is hereby awarded to Jerry and Louise Baker, non-relatives with
authority to make appropriate plans for the care and supervision of
said child(ren).

(emphasis added).” On May 29, 2001, Mother filed a“Petition to Modify Order” in the juvenile
court alegingthat achangein circumstanceswarranted achangein the custody arrangement set forth

19 In asimilar vein, any attempt by the Hes to assert a violation of the Fourteenth Amendment on the part of
Mid-South would not be meritorious. As of June 4, 1999, Mid-South no longer had any involvement in this case, and
they have not been made a party to the instant controversy. M oreover, the Hes did not appeal the juvenile court’s June
4, 1999 order or the subsequent denial of their original petition to modify that order, which would necessarily include
an evaluation of Mid-South’s conduct up to that point in time.

20As previously noted, M s. Cloud typed the italicized language into the order above the phrase “ custody to be
awarded” and “custody of said child(ren).”
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inthe June4, 1999 order.** Aspreviously noted, after the Bakersfiled their petition to terminatethe
Hes' parentd rightsto A.M.H. in the chancery court, the court consolidated M other’ s petition with
the Bakers' petition at the request of the Bakers.

On appeal, Mother argues that the trial court erred by not applying the “superior parental
rights doctrine” when analyzing Mother's May 29, 2001 petition which, if done, would have
rendered the Bakers' petition to terminate Mother’s parental rights moot. Specificaly, Mother
asserts that, pursuant to certain enumerated exceptions in our supreme court’s decision in Blair v.
Badenhope, 77 SW.3d 137 (Tenn. 2002), the “superior parental rights doctrine’” must be applied
to her petition to modify the custody order at issue. Conversely, the Bakers contend that the
“superior parenta rights doctrine” does not apply to the facts in the instant case.”

Due to the constitutionally protected right of biological parents to the care, custody and
control of their children, our supreme court has instructed that, in an initial custody determination
between a parent and a non-parent, the following standard must be applied to protect the biological
parents fundamental constitutional rights:

21 Ms. Cloud testified that, while Father was present at juvenile court when the May 29, 2001 petition was
drafted, only M other signed the petition seeking a modification of the juvenile court’s earlier order.

22 The Bakersattempt to distinguish Blair by pointing to the fact that the non-parent in Blair wasnever awarded
guardianship of the minor child as was done in this case. They argue that they have been adjudicated guardians of
A.M .H., therefore, the following statute applies:

A custodian to whom legal custody has been given by the court under this part has
theright to the physical custody of the child, the right to determine the nature of the
care and treatment of the child, including ordinary medical care and the right and
duty to provide for the care, protection, training and education, and the physical,
mental and moral welfare of the child, subject to the conditions and limitations of
the order and to the remaining rights and duties of the child’ s parentsor guardian.
A custodian is also responsible for providing notices asrequired in § 49-6-3051, to
the principal of the school in which the child is enrolled.

Tenn. Code Ann. § 37-1-140(a) (2003). The Bakers assert that, unlike a*“custody” determination which is modifiable,
an order appointing a “guardian” for a minor child becomes final and unappealable. As aresult, they contend that the
Heswererequired to fileapetition to terminate the Bakers’ guardianship rights, and they were required to prove grounds
for termination by clear and convincing evidence. See Tenn. Code Ann. § 36-1-113(a), -113(d) (2003) (setting forth the
jurisdiction and venue of the courts in terminating parental or guardianship rights to a child).

The Bakers cite to no Tennessee case law, and our independent research has likewise failed to locate any
authority, which requires the result they urge this Court to adopt in the present case. M oreover, requiring biological
parents to seek to terminate the guardianship rights of a non-parent, as the Bakers suggest, would stand in direct
contravention of abiological parent’sfundamental right to the care, custody, and control of their children. See Santosky
v. Kramer, 455 U.S. 745, 753 (1982); Hawk v. Hawk, 855 S.W.2d 573, 579 (Tenn. 1993). To adopt such an approach
would be, in essence, to sanction de facto adoptionswithout the need of protecting the biological parents’ constitutionally
protected right to their minor child. Thiswe decline to do.
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[11n a contest between a parent and a non-parent, a parent cannot be
deprived of the custody of a child unless there has been a finding,
after notice required by due process, of substantial harm to the child.
Only then may a court engage in ageneral “best interest of the child”
evaluation in making a determination of custody.

I n re Adoption of FemaleChild, 896 S.W.2d 546, 548 (Tenn. 1995). The supreme court reaffirmed
this principle in Blair v. Badenhope, stating:

The law is now well-settled that the Tennessee Constitution
protects the fundamental right of natural parentsto havethe careand
custody of their children. See Nale v. Robertson, 871 SW.2d 674,
680 (Tenn. 1994); Hawk v. Hawk, 855 SW.2d 573, 579 (Tenn.
1993). Through Article I, section 8 and its implicit recognition of
parental privacy rights, our Constitution requiresthat courts deciding
initial custody disputes give natural parents a presumption of
“superior parental rights’ regarding the custody of their children. See
In re Askew, 993 SW.2d 1, 4 (Tenn. 1999). Simply stated, this
presumption recognizesthat “ parental rightsare superior to therights
of othersand continue without interruption unlessabiological parent
consentsto relinguish them, abandons his or her child, or forfeitshis
or her parental rights by some conduct that substantially harms the
child.” See O'Daniel v. Messier, 905 S.W.2d 182, 186 (Tenn. Ct.
App. 1995).

Blair, 77 SW.3d at 141.

In Blair, our supreme court was asked to address the standard to be applied to abiological
parent’ s petition to modify a previous custody order awarding custody of the child to a non-parent.
Blair, 77 SW.3d at 139. The mother of the child succumbed to cancer in 1990. Id. Prior to her
death, the mother and the child were cared for by the child’s grandmother. Id. After the mother’s
death, the child continued to live with the grandmother. Id. The grandmother subsequently
petitioned for custody of the child, and thetrial court awarded temporary custody of the child to the
grandmother. 1d. After the biological father established his paternity to the child, he contested the
trial court’ s award of custody to the grandmother. 1d. However, before the trial court could reach
adecision in the matter, the father and the grandmother agreed to allow the grandmother to retain
custody of the child. 1d. Thetrial court entered a consent order to solidify the agreement. 1d.

Thereafter, in 1995, thefather petitioned thetrial court to modify the custody order, however,
the court found that a material change in circumstances did not warrant achangein custody. 1d. In
1997, the father once again petitioned thetrial court for amodification of its previous custody order
alleging that a material change in circumstances warranted such a change. Id. at 140. The father
also asserted that he enjoyed a presumption that his parental rights were superior to those of the
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grandmother, a non-parent, therefore, the trial court could not deny him custody of his daughter
unless he was shown to be an unfit parent. 1d. Thetrial court, while acknowledging that the father
wasafit parent, concluded that amaterial changein circumstances did not exist to warrant achange
in custody. 1d. This Court affirmed, and the supreme court reversed. 1d. at 141.

At theoutset, the supreme court examined the prior Tennessee casesaddressing parent versus
non-parent custody disputes and made the following observation:

Examining the principles applied in each of these cases with
respect to custody modification issues, a natural parent enjoys the
presumption of superior rightsunder four circumstances: (1) whenno
order exists that transfers custody from the natural parent; (2) when
theorder transferring custody fromthe natural parent isaccomplished
by fraud or without notice to the parent; (3) when the order
transferring custody from the natural parentisinvalid onitsface; and
(4) when the natural parent cedes only temporary and informal
custody to the non-parents. Consequently, when any of these
circumstancesare present inagiven case, then protection of theright
of natural parents to have the care and custody of their children
demands that they be accorded a presumption of superior parental
rights against claims of custody by non-parents.

Id. at 143 (emphasisadded). In Blair, the supreme court noted that it was a so being asked to decide
whether a“fifth circumstance” warranted the sameresult; “whenthe order transferring custody from
the natural parent isvalid in all respects, even though it results from the natural parent voluntarily
surrendering full and [sic] custody of the child to the non-parent.” 1d.

In concluding that this “fifth circumstance” did not warrant an application of the “superior
parental rights doctrine” to the father’s petition in Blair, our supreme court stated:

Though we have broadly recognized that the right of parental
privacy in this state is fundamental, see, e.g., Hawk, 855 SW.2d at
579, nothing in the language of our Constitution, nor in the volumes
of our caselaw, suggeststhat the superior rightsdoctrine should assist
aparent to obtain custody of achild when avalid court order properly
transferred custody from that parent inthefirst instance. Nor isthere
any suggestion from these sourcesthat our right to privacy extends so
far asto warrant application of the superior rightsdoctrine even when
that valid order resultsfrom the natural parent voluntarily consenting
to give custody of the child to a non-parent. Because al of our prior
cases discussing awards of custody to a natural parent from a
non-parent have been those in which the initial transfer of custody
fromthe natural parent was not accomplished with avalid court order
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or was not consensual, these cases cannot be properly used to “say
what the law iS’ on thisissue in Tennessee.

Id. After examining similar cases from sister states, the supreme court concluded as follows:

As these cases demonstrate, parents in the initial custody
proceedings enjoy a strong presumption that they are entitled to the
physical custody of their children. However, having once protected
therights of natural parents to the care and custody of their children,
no constitutional principle demands that natural parents again be
afforded a presumption of superior rights in a subsequent
modification proceeding. Of course, where an initial order does not
exist, or isotherwiseinvalid, then the Constitution requiresacourt to
apply the superior rights doctrine. However, because these
circumstances do not exist in this case, we disagree that the
Tennessee Constitution compels application of that doctrine in the
face of alawful and valid court order vesting custody of [thechild] in
her grandmother.

Id. at 146.

The supreme court then turned its attention to the effect the father’s voluntary consent to
relinquish custody of hisdaughter to thegrandmother had on hisability to assert hissuperior parental
rights in a proceeding to modify the previous custody order. 1d. The supreme court found that the
father’s voluntary relinquishment of custody “underming[d] his argument that the Constitution
commands application of the superior rights doctrinein this custody modification proceeding.” 1d.
In fact, the court concluded that a “parent’s voluntary transfer of custody to a non-parent, with
knowledge of the consequences of that transfer, effectively operatesasawaiver of thesefundamental
parental rights.” Id. at 147 (emphasis added). In responseto the arguments put forth by the dissent
in Blair, the majority made the following observation:

Importantly, thedissent maintainsthat “ parentsin many cases
may make custodial decisions without fully understanding the legal
ramifications of their choices.” Characterizing the voluntary waiver
of parental rights as a “trap for the unwary,” the dissent expresses
concern that parents may not fully understand the effect of such a
waiver.

We fully agree with the dissent in this regard, and we
emphasize here, as above, that a parent's voluntary relinquishment
of custody must be made with knowledge of the consequences of that
decision. Where a natural parent voluntarily relinquishes custody
without knowledge of the effect of that act, then it cannot be said that
these rights were accorded the protection demanded by the
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Consgtitution. As such, application of the superior rights doctrinein
a subseguent modification proceeding would be justified. However,
no such allegation has been made by [the father] in this case.

Id. at 14748 n.3.

Mother relies on three of the * circumstances’ enumerated by our supreme court in Blair in
support of her argument that the “superior parental rights doctrine” should apply to her petition to
modify the custody order. First, sheallegesthat the June 4, 1999 order entered by the juvenile court
was accomplished by fraud or without providing noticeto her. Second, Mother assertsthat, through
the June 4, 1999 order, she only ceded temporary and informal custody to the Bakers. Finally, she
asserts that the June 4, 1999 order isinvalid on itsface. We will address each of these arguments
inturn.

1.
Alleged Fraud and Lack of Notice

The chancery court concluded that “[a]ll parties, including Mr. and Mrs. He, knowingly and
voluntarily signed the June 4, 1999, Consent Order Awarding Custody, without being induced by
any fraud or undue influence.” All of the arguments put forth by Mother on appeal addressing this
issuefail to demonstrate how thetrial court erred in finding alack of fraud in theinducement of the
order. Moreover, Mother offers no argument regarding alack of notice of the hearing on the order,
and she would be hard pressed to make such an argument given the fact that she agreed to an order
transferring custody and appeared at juvenile court on June 4, 1999.

Instead, M other contends that she did not receive proper legal advice and did not enter into
the agreed order “with knowledge of the consequences of that transfer.” Mother primarily pointsto
the fact that, while Father attended the meeting with Mr. Weaver prior to the order being entered,
she was not present at that meeting. On the day the parties met at juvenile court to sign the order,
Mother, Ms. Cloud, Ms. Chunn, and Pastor Y au met in aseparateroomto discusstheorder. Mother
asserts that this meeting resulted in her receiving legal advice from non-lawyers. Based on these
facts, Mother argues that she was not fully advised of her legal rights, and therefore, did not
“consent” to the transfer of custody or “expressly waive” her right to a hearing.

The trial court concluded that, based on the evidence at trial, Ms. Chunn, Ms. Cloud, and
Pastor Y au “fully explained the legal ramifications of both the Petition for Custody and the Consent
Order Awarding Custody, both of which Mrs. He later voluntarily signed.” There was conflicting
testimony offered at trial on the level of Mother’ s understanding regarding the transfer of custody.
Mother testified that she did not understand the ramifications of theorder. Thetria court noted that,
both prior to and before June 4, 1999, the Hes engaged the services of at least three attorneys to
advisethemin Mother’ scivil casefor thealleged assault in November of 1998 and Father’ scriminal
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trial. However, the Hes never sought advice from these attorneys about the custody issue, and, in
fact, never mentioned the existence of A.M.H. to any of these attorneys. Regarding the meeting with
Mr. Weaver, Father denied ever calling Mother from the meeting to inquire if they should proceed
in her absence. Inlight of the testimony of the Bakers, Mr. Weaver, and Ms. Chunn to the contrary,
thetrial court concluded that the call did, in fact, take place, and Mother waived her right to attend.
Since Mother did not attend this meeting, Ms. Chunn took Pastor Y au with her to meet with Mother
at the Hes' apartment prior to the meeting in juvenile court to sign the order. Pastor Y au testified
that Ms. Chunn wanted to ensure that Mother understood the custody arrangement, and Mother
indicated that she understood the order and the process. Regarding the meeting in juvenile court on
June 4, 1999, both Pastor Y au and Ms. Chunn testified that Mother indicated that she understood
the order and the process.

Thetrial court’sfindingsin relation to thisissue are based solely upon the credibility of the
witnesses. Therecord doesnot contain clear and convincing evidencethat M other lacked knowledge
asto the consequences of thetransfer of custody. See Wellsv. Tenn. Bd. of Regents, 9 S.W.3d 779,
783 (Tenn. 1999). Accordingly, we must concludethat Mother’ sattemptsto arguethat the“ superior
parenta rights doctrine” should apply for the above stated reasons must fail.

2.
Temporary Custody

While Mother had “ knowl edge of the consequences’ of thetransfer of custody, she contends
that her “knowledge” consisted of the understanding that the agreed order only transferred temporary
custody of A.M.H. to the Bakers. Mother argues that, pursuant to the June 4, 1999 order, she only
intended to cede temporary custody of A.M.H. to the Bakers, therefore, sheisentitled to assert her
superior parental rightsin her petition to modify custody. In support of this position, Mother relies
on this Court’ sdecision in Meansv. Ashby, 130 SW.3d 48 (Tenn. Ct. App. 2003). In Means, the
biologica mother met her brother and sister-in-law at their attorney’s office to sign a custody
agreement transferring custody of the mother’s child to the brother and sister-in-law. Means, 130
S.W.3d at 52-53. Mother subsequently sought areturn of custody, and the brother and sister-in-law
filed apetition for adoption and to terminate the mother’ s parental rights. Id. at 53. Thetrial court
concluded that the mother did not abandon the child by willfully failing to visit or willfully failing
to support her. 1d. However, thetrial court ruled that the child should remain in the custody of the
brother and sister-in-law. 1d. at 53-54. Regardingthetrial court’ scustody determination, thisCourt,
addressing the Blair exception relied upon by Mother in the instant case, vacated the tria court’s
custody determination and remanded the case to the trial court for further consideration in light of
the supreme court’ sdecisionin Blair. 1d. at 58. In support of our decision, we noted the testimony
of the attorney who drafted the order to the effect that “the primary purpose [of the custody
agreement] was to allow the minor child to be covered by insurance.” Id.
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In support of her argument that she only intended to cede temporary custody of A.M.H. to
the Bakers, Mother relies on the following testimony by Ms. Cloud who drafted the June 4, 1999
order:

Q. All right, and did either Mr. or Mrs. He tell you that they
wanted the Bakers to take care of their child on a permanent

basis?

A. No.

Q. DidtheHesever say anything to you that indicated to you that
they were interested in either a temporary or permanent
arrangement?

A. Temporary.

Q. Can you tell us what you recall?

A. | recall mainly talking to Casey, that she was very concerned
that it was not a permanent situation. She did not want it to
be a permanent situation.

Q. She made that very clear to you?

A. Yes, gir.

Q. When Mr. and Mrs. Baker and Mr. and Mrs. He were before
you on June 4™ of 1999, did they appear to be in agreement?

A. Yes.

Q. It did not appear to be a contested matter. |Isthat correct?

A. No.

Q. Y ou understood Ms. He, through the interpreter, to wanting
this matter to be temporary only. Isthat your understanding?

A. Yes.

Q. Wasthere any equivocation about that, any language problem
about that?

A. Not —

Q. | mean, you understood through the interpreter what she
wanted?

A. | believe | did.

Q. And is that what you understood that Mr. and Mrs. Baker
wanted?

A. Yes.

Q. If you understood that Mr. and Mrs. Baker wanted language
in the consent order that said that, “We will be ableto raise
thischild until she’ s18 yearsof age,” would you consider that
to be consistent with what Ms. He understood on that day?

A. No.
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Q.
A.

Ms. Cloud, what wasthe agreement that you were so surethat
all partieshad consented to? Wasit temporary or permanent?
Temporary.

Temporary because it could be changed; right?
That would be one of the reasons, but | believe Casey was
fairly adamant that at some point she wanted her child back.

Regarding the meeting with Mother at juvenile court on June 4, 1999, Pastor Yau offered the

following testimony:

>0 >0

>0

>O0> O>PO0P>0

Did you hear any discussion about insurance?

Yes.

And what was said about insurance?

No detail was mentioned, but because of the need of medical
care for the baby, the guardians or the custodians needs to
have medical insurance for the baby.

And were you asked to explain that to Ms. He?

Yes.

And did you?

Yes.

Did you explain anything about the word “temporary” to Ms.
He?

Yes, | did.

And what did you tell her about that?

| told her that temporary custody means that someone was
willing to look after or take care of thewell-being of the baby
for aperiod of time.

For how long?

No specific time was mentioned.

And what specifically — based on that, what specifically did
you explain to Ms. He?

In summary — you know, | can't recall the word for word
gquestion — said that because the Hes were unable to
financially support the baby at that time, that somefamily was
willing to take care of their baby on their behalf, but because
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of the legal procedure that necessitate to buy insurance or to
administer medication or whatever to the baby by the
custodian, Ms. He needsto givethe authority to the custodian
by signing a document.

Q. Did you hear the word “temporary” in that meeting?

A. Yes.

Q. And were you asked to explain what the word “temporary”
meant for the benefit of Ms. He?

A. “Temporary” means a period of time against permanent?

Thetria court found both Ms. Cloud and Pastor Y au to be credible witnesses.

While it is true that our supreme court stated in Blair that the “superior parenta rights
doctrine” will apply “when the natura parent cedes only temporary and informal custody,” we
believe Mother has misconstrued this exception. The four “circumstances’ enunciated in Blair
which the supreme court held would warrant application of the “superior parental rights doctrine”
to a modification proceeding were the result of the court’s analysis of previous cases addressing
parent versus non-parent custody disputes. Blair, 77 S.W.3d at 143. It isapparent that the supreme
court derived the*temporary andinformal custody” exceptionfromitsprior decisioninlnreAskew,
993 SW.2d 1 (Tenn. 1999). In that case, the biological mother was experiencing financial
difficulties at the time of giving birth to her daughter. In re Askew, 993 SW.2d at 1. Asaresult,
the mother and the child began to reside with one of the mother’sfemale friends. 1d. 1n 1994, the
non-parent femal e petitioned the juvenile court for custody of the child, simply statingin her petition
that the child had lived with her since 1991. 1d. at 2. Thereafter, the juvenile court granted the
petition and awarded custody to the non-parent female in a perfunctory order which made no
findingsregarding the mother’ sunfitnessasaparent. 1d. Themother subsequently filed for areturn
of custody citing a change in circumstances and asked that the juvenile court’s order be set aside
because she did not receive notice of the prior hearing. 1d. The juvenile court determined that the
1994 order should be set aside because the mother was not given proper notice, but the court
awarded “temporary custody” to the non-parent female. 1d. It its order, the juvenile court stated
that, whilethe mother’ sinterest in her child wassuperior to that of the non-parent femal e, the mother
had to demonstrate that she was presently able to care for the child before the court would return
custody to her. 1d. The mother subsequently filed a renewed petition to regain custody which the
juvenile court denied. 1d.

Themother filed an appeal tothecircuit court, but the circuit court concluded that the mother
failedto carry her burden of proving achangein circumstances warranting achangein custody. 1d.
at 3. On appeal, this Court noted that, since the mother did not appeal the 1994 order, the res
judicata effect of the order madeit final. 1d. The supreme court disagreed, stating:

In addition, we are al so troubled by the Court of Appeals’ analysis of

theresjudicata effect of this August 1994 order. The order conveys
no suggestion of finality but, instead, characterizesthe custody award
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as “temporary,” stating that “the Court is only delaying restoring
custody to the natural parents,” and emphasizing that therights of the
natural parentsare superior to theinterest of [the non-parent female].
We would characterize this order as a continuance of the case until
the court heard more proof from [the mother]. Under these
circumstances, [themother] had virtually no incentiveto appeal what
was not afinal order, sincethejuvenile court explicitly indicated that
[the child] would soon be returned to the custody of her natural
parents.

Id. a 4. Thus, when discussing the “temporary” nature of the order in In re Askew, our supreme
court was concerned with the order’s lack of finality.

In the instant case, Mother seeks to argue that the supreme court’ s reference to “temporary
and informal custody” in Blair isaddressed to the length of the custody arrangement set forth in the
order. However, thislanguage simply reflected the supreme court’ s interpretation of then existing
precedent. Itisclear from the supreme court’ sdiscussion in In re Askew that the court’ sinterest is
inthe effect of the order itself (i.e., itsfinality) as opposed to the length of the custody arrangement.
Thereisnothing in the juvenile court’ s June 4, 1999 order which signifiesalack of finality. Stated
differently, thereis no indication in the order that the juvenile court intended to hold the changein
custody in abeyance until Mother met certain requirements.

Orderstransferring custody of aminor child to another parent or a non-parent are, by their
very nature, “temporary” (i.e., asdefined by Mother to mean subject to being changed at alater date).
The parent relinquishing custody is always free to petition the court to change a prior custody
arrangement when circumstances warrant. See Tenn. Code Ann. 8§ 36-6-101(a)(1) (2003) (“Such
decree shall remain within the control of the court and be subject to such changes or modification
asthe exigencies of the case may require.”); see also Kendrick v. Shoemake, 90 S.W.3d 566, 570
(Tenn. 2002) (discussing the standard to apply to a petition to modify avalid order of custody). To
hold, as Mother suggests, that the supreme court intended the word “temporary” in Blair to refer to
“thelength of the custody arrangement” would rel egate the courts of this state into aperpetual state
of defining the meaning of “temporary” as it pertains to custody decisions. In fact, the Hes
acknowledgethe absurdity of such aresultintheir brief filed on appea. Intheir brief, the Hes assert
that “there is no evidence that the parties understood the technical definition of ‘temporary,’ in the
same manner that alawyer would understand that term.” The Hes go on to concludethat the concept
of “permanent” custody ordersis, in reality, amisnomer since permanent orders of custody actually
take the form of adoption proceedings. Thus, if we were to adopt Mother’ s logic, we would need

2 Ordinarily, “[c]ustody ordersareresjudicata and cannot be modified unlessthere has been amaterial change
in circumstancesthat makesachange of custody in the child’ sbestinterest.” InreE.J.M., No. W2003-02603-COA-R3-
JV, 2005 Tenn. App. LEXIS 146, at *46 (Tenn. Ct. App. Mar. 10, 2005) (no perm. app. filed) (citing Kendrick v.
Shoemake, 90 S.W.3d 566, 570 (Tenn. 2002); Blair, 77 S.W.3d at 148)); see also Rushing v. Rushing, No. W2003-
01413-COA-R3-CV, 2004 Tenn. App. LEXIS 708, at *14 (Tenn. Ct. App. Oct. 27, 2004) (no perm. app. filed).
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to engage in an evaluation of the biological parent’s subjective understanding of the concept of
“temporary” custody each and every time we were asked to evaluate whether the natural parent
intended to cede “only temporary and informal custody” to the non-parent. See Blair, 77 SW.3d
at 143.

It is apparent that the supreme court’ s discussion of the “temporary” nature of the order in
In re Askew was aimed at addressing the mother’ s failure to appeal that order, and not the “length
of the custody” ordered. Seeln re Askew, 993 SW.2d at 4-5. The primary import of the court’s
analysisin In re Askew focused on the juvenile court’s failure to recognize the biological parent’s
superior rightsto her minor child when deciding theinitial custody issue. Seeid. at 5. Accordingly,
weinterpret our supreme court’ sdecisionsin Blair and In re Askew to mean that, when atrial court
entersan order which istemporary (i.e., the court has not entered a definitive and unalterable ruling
on the custody of the child), and the court hasnot previously permitted the biological parent to assert
her superior parental rights, the superior parental rights doctrine may be asserted by the biological
parent in a subsequent modification proceeding.

We are cognizant of Mother’ s reliance on our decision in Means in support of her position
on appeal. However, Means was decided after the decision in In re Askew but before the decision
inBlair. Means, 130 S.W.3d at 57. Moreover, whilewe noted thelawyer’ stestimony regarding the
“primary purpose” for the custody order at issue in Means, we did not reach adecision on the merits
asto the correctness of thetrial court’s custody decision. 1d. at 58. Instead, we remanded the case
to thetria court for further consideration in light of the supreme court’s decisions in Blair and In
re Askew. Id. Accordingly, we are of the conclusion that this Court’s holding in Means does not
support the proposition urged upon this Court by Mother.

Regardlessof whether Mother believed the June4, 1999 order was*temporary” (i.e., custody
of short duration), it isclear from the face of the order and the surrounding factsthat all of the parties
intended for the order to transfer custody of A.M.H. fromthe Hesto the Bakers, and it wasto remain
effective until such time asthe Hes sought to file a petition to regain custody. Mr. Weaver testified
that he informed Father at their meeting on June 2, 1999 that the Hes would need to file a petition
to modify the custody order if they wanted areturn of custody inthefuture. Ms. Cloud testified that
she advised theHesthat, if they desired to change the custody arrangement in the future, they would
need to petition the court to modify the custody order. Based on this testimony, the trial court
concluded that Mother understood the need to file a petition to modify the custody order in the
future, and wefind nothing in therecord to warrant adifferent conclusion. Accordingly, wefind that
Mother’s argument in this regard is without merit.

3.
Validity of the June 4, 1999 Custody Order

73



On appeal, Mother asserts that she was entitled to assert her superior parental rightsin the
trial court becausethe June4, 1999 custody order isinvalid onitsface. SeeBlair, 77 SW.3d at 143.
Specificaly, Mother asserts that the juvenile court’s custody order fails to comply with certain
provisionsfoundin Title 34, Chapter 1, Part 1 of the Tennessee Code. First, Mother arguesthat the
trial court did not conduct an open-court hearing to consider any additional person who would be
better suited to act asguardians of A.M.H. See Tenn. Code Ann. § 34-2-103 (2003). Next, Mother
asserts that the juvenile court’s order fails to comply with the following statutory provision:

The petition for the appoi ntment of aguardian, which shall be sworn,
should contain the following:

(3) The name, age, mailing address and relationship of the proposed
guardian and, if the proposed guardian is other than the petitioner, a
statement signed by the proposed guardian acknowledging awareness
of the petition and willingness to serve;

(5 An explanation of the reason for seeking appointment of a
guardian(.]

Tenn. Code Ann. § 34-2-104 (2003). Mother notesthat, while the Hes original petition for custody
mentionsthe Bakersand liststheir address, it only mentionsthem in regardsto atransfer of custody,
not guardianship. Furthermore, the petition doesnot explain the reason for seeking the appointment
of aguardian. Finally, Mother arguesthat, “[i]f the court determines aguardian is needed, the court
shall enter an order which shall . . . [s]tate any other authority or direction as the court determines
is appropriate to properly care for the person and property of the minor.” Tenn. Code Ann. § 34-2-
105(3) (2003).

At trial, Ms. Cloud, the individual who drafted the petition and resulting custody order,
testified that she made the decision to i nclude the guardianship language in the June 4, 1999 custody
order based upon her conversations with the parties. It isapparent to this Court that, in arguing her
position on appeal regarding thisissue, Mother has placed form over substance. We need not decide
whether the juvenile court entered the original custody order in compliance with the above cited
statutes relied upon by Mother on appeal .

As we noted previously, the enunciation of this“circumstance” in Blair resulted from the
supreme court’s evaluation of its prior decisions addressing custody disputes between the natural
parents and non-parent individuals. Blair, 77 S\W.3d at 143. Once again, we turn to the supreme
court’ sdecisionin InreAskew asthe sourceof this* circumstance” warranting the application of the
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“superior parental rights doctrine” to a petition to modify a prior custody order. Regarding the
invalidity of theinitial custody order, the supreme court held as follows:

It appears that no valid initial determination was ever made
that [themother’s] custody of [thechild] wouldresultin® substantial
harm” to the child. Absent such a finding, we conclude that the
deprivation of the custody of her child has resulted in an abridgment
of [the mother’ s] fundamental right to privacy. Bond, 896 S.W.2d at
548; Nale, 871 S.W.2d at 680; Hawk, 855 SW.2d at 577. Inlight of
the unique circumstances of this case, we believe that the Court of
Appeals has misapplied modification of custody principles when no
validinitial order depriving the natural mother of custody existed. In
the absence of such avalid initial order, we believe that it would be
unconstitutional for the natural mother to bear the burden of proving
the absence of substantial harm. Because the record does not show
that a finding of substantial harm was made in this case,
constitutional principles compel us to reverse the decisions of the
lower courts.

In re Askew, 993 SW.2d at 5. Thus, in In re Askew, the supreme court, when speaking of the
original custody order’ s“invalidity,” wasconcerned with whether the natural parent’ sconstitutional
rights were protected in theinitial custody hearing (i.e., the lack of afinding of substantial harm to
the child). We decline to extend this “circumstance” beyond the import of the supreme court’s
discussion regarding the invalidity of the initial order in In re Askew to include the facts in the
present case.*

Thetrial court determined that, based uponthetestimony of thewitnessesat trial, that M other
was fully advised of the meaning of the June 4, 1999 consent order. As previously noted, we find
nojustification for disturbing thiscredibility determination on appeal. Therecord demonstratesthat
the parties, including Mother, understood this order to transfer temporary custody of A.M.H. from
the Hes to the Bakers. Furthermore, the record demonstrates that Mother was informed that she
would need to file a petition with the court to regain custody of A.M.H. at afuturedate. Armedwith
thisknowledge, Mother voluntarily consented to the entry of the order and waived ahearing on the
custody issue. The custody order does not have theindicia of alack of finality as discussed by our
supreme court in In re Askew. Accordingly, none of the*circumstances’ set forth by our supreme
court in Blair warrant the application of the“superior parenta rights doctrine” to Mother’ s petition
to modify custody in this case, therefore, we are bound by the following statement by our supreme
court in Blair:

24 Furthermore, M other’ sattemptsto attack the validity of the June 4, 1999 custody order in thisregard amount
to an attempt to avoid the consequences of her failure to appeal that order to this Court.
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[Plarents in the initial custody proceedings enjoy a strong
presumption that they are entitled to the physical custody of their
children. However, having once protected the rights of natural
parents to the care and custody of their children, no constitutional
principle demands that natural parents again be afforded a
presumption of superior rights in a subsequent modification
proceeding. Of course, where an initial order does not exist, or is
otherwise invalid, then the Constitution requires a court to apply the
superior rights doctrine. However, because these circumstances do
not exist in this case, we disagree that the Tennessee Constitution
compels application of that doctrinein theface of alawful and valid
court order vesting custody of [the child] in her grandmother.

Based onour prior caselaw interpreting Articlel, section 8in
this context, and given the overwhelming authority from other
jurisdictionson thisissue, we concludethat our Constitution does not
accord natural parents a presumption of superior rights to modify an
existing and valid order of custody, even when that order resultsfrom
the parent voluntarily agreeing to give custody to the non-parent.
Though strong in many respects, no aspect of the fundamental right
of parental privacy is absolute, and a parent who is given the
opportunity to rely upon the presumption of superior rights in an
initial custody determination may not again invoke that doctrine to
modify a valid custody order. Absent proof of the custody order’s
invalidity or proof that the parental rights were not protected in the
initial custody proceeding, the child's interest in a stable and secure
environment is at least asimportant, and probably more so, than the
parent’ sinterest in having custody of the child returned.

Blair, 77 SW.3d at 146-48. We conclude that the trial court did not err by refusing to apply the
“superior parental rights doctrine” to Mother’ s petition to modify the June 4, 1999 custody order.

F.
Grounds for Termination

1
Application of the “ Settled Purpose Doctrine’
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Attheoutset, we notethat the Bakersfiled their petitionto terminatethe Hes' parental rights
onJune 20, 2001. Theapplicablestatutein effect onthe datethe Bakersfiled their petition provided
that “[a]bandonment by the parent or guardian, as defined in 8 36-1-102,” qualifies asaground for
terminating the biological parent’s parental rights. Tenn. Code Ann. 8 36-1-113(g)(1) (2001). At
issue in this case is the definition of abandonment set forth in section 36-1-102 of the Tennessee
Code. Sincethe petition at issue was filed in 2001, we must evaluate this case under the adoption
statutes in effect at that time. See In re Swanson, 2 S.W.3d 180, 185 (Tenn. 1999).

In its memorandum opinion, thetrial court, perhaps out of an abundance of caution,
concluded as follows:

Although the“ settled purpose doctring” wasrepealed legislatively in
1996 and no longer has any force or effect as law in Tennessee, a
review of the evidencein this cause establishesthat the actions of the
Hes evince a settled purpose to forego all parenta rights and
responsibilities.

Prior to 1995, the courts of this state utilized a judicialy created standard to evauate whether a
biological parent abandoned his or her child in adoption cases. In re Swanson, 2 SW.3d at 184,
O’'Danid v. Messier, 905 SW.2d 182, 186 n.3 (Tenn. Ct. App. 1995). This Court set forth the
judicially created standard to be applied in adoption cases by stating:

So, theissue of abandonment should beresolved by the Circuit Court
under the following statement of the law:

“ Abandonment imports any conduct on the part of the
parent which evinces a settled purpose to forego all
parental duties and relinquish all parental claimsto
thechild. It doesnot follow that the purpose may not
be repented of, and, in proper casesall parental rights
again acquired. * * * put when abandonment isshown
to have existed, it becomes a judicia question
whether it realy has been terminated, or can be,
consistently with the welfare of thechild.” L Am. Jur.
Adoption of Children, Section 42.

Ex parte Wolfenden, 349 SW.2d 713, 714 (Tenn. Ct. App. 1959) (emphasisadded); seealsoInre
Adoption of Self, 836 S.W.2d 581, 582-83 (Tenn. Ct. App. 1992); Fancher v. Mann, 432 SW.2d
63, 6566 (Tenn. Ct. App. 1968). In 1982, the Tennessee Supreme Court, relying on our decision
in Ex Parte Wolfenden, reaffirmed that the “settled purpose doctrine” remained the standard
applicable to adetermination of abandonment in adoption cases. 1n re Adoption of Bowling, 631
S.W.2d 386, 389 (Tenn. 1982).
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In 1995, this Court noted in O’'Danidl that Tennessee lacked a uniform standard for
ascertaining whether abiological parent had abandoned his or her child. O’ Daniel, 905 SW.2d at
186. At the time we decided O Danidl, the courts of this state applied one of three possible
standards to determine abandonment according to the type of proceeding involved. Id. at 186 n.3.
At the sametimewewere deciding O’ Dani€l, the Tennessee Genera Assembly was undertaking an
effort to rewrite the then existing adoption laws. See 1995 Tenn. Pub. Acts ch. 532; O’ Daniel, 905
SW.2d at 187 n.5. However, sincethe proposed | egislation was pending at the time of our decision
in O’ Danidl, we were forced to evaluate whether the mother in that case abandoned her daughter
under the existing legal framework (i.e., the “settled purpose doctrine”) applicable to adoption
proceedings. O’ Daniel, 905 S.W.2d at 187 (citing I n re Adoption of Bowling, 631 S.W.2d at 389).
In evaluating theline of cases establishing the “ settled purpose doctrine” in thisstate up to that point
in time, we made the following observation:

These decisions demonstrate that the courts consider the following
matterswhen determining whether an abandonment hasoccurred: (1)
the parent’ s ability to support the child; (2) the amount of support the
parent has provided to the child; (3) the extent and nature of the
contact between the parent and the child; (4) the frequency of giftson
special occasions; (5) whether the parent voluntarily relinquished
custody of the child; (6) the length of time the child has been
separated from the parent; and (7) the home environment and conduct
of the parent prior to the removal of the child. See In re Rigsby,
supra, slip op. at 10; Koivu v. Irwin, 721 SW.2d at 807. No single
factor is controlling.  Abandonment inquiries are heavily
fact-oriented, so the courts may consider any fact that assists in
deciding whether the parent’s conduct demonstrates a conscious or
willful disregard of al of his or her parental duties. In re Rigsby,
supra, slip op. at 10.

Id. at 187. Itisthisjudicially created legal framework which Appellants urgethis Court to apply to
the present case.

The Tennessee General Assembly’ s effortsin 1995 to amend the adoption statutes resulted
inthecreation of astatutory definition of abandonment applicabl eto adoption cases. See 1995 Tenn.
Pub. Actsch. 532, 8 1. Thisdefinition, whichremained in effect whenthe Bakersfiled their petition
in the instant case, provided, in relevant part, as follows:

(1) (A) “Abandonment” means, for purposes of terminating the
parenta or guardian rights of parent(s) or guardian(s) of a child to
that child in order to make that child available for adoption, that:

(i) For aperiod of four (4) consecutive months immediately
preceding the filing of a proceeding or pleading to terminate the
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parental rights of the parent(s) or guardian(s) of the child who isthe
subject of the petition for termination of parental rights or adoption,
that the parent(s) or guardian(s) either havewillfully failed to visit or
have willfully failed to support or make reasonabl e paymentstoward
the support of the child;

(B) For purposes of thissubdivision (1), “token support” means that
the support, under the circumstances of the individua case, is
insignificant given the parent’s means;

(C) For purposes of this subdivision (1), “token visitation” means
that the visitation, under the circumstances of the individual case,
constitutes nothing more than perfunctory visitation or visitation of
such an infrequent nature or of such short duration as to merely
establish minimal or insubstantial contact with the child;

(D) For purposes of thissubdivision (1), “willfully failed to support”
or “willfully failed to make reasonabl e paymentstoward such child's
support” meansthat, for a period of four (4) consecutive months, no
monetary support was paid or that the amount of support paid is
token support;

(E) For purposes of this subdivision (1), “willfully failed to visit”
meansthewillful failure, for aperiod of four (4) consecutive months,
to visit or engage in more than token visitation;

(F) Abandonment may not be repented of by resuming visitation or
support subsequent to the filing of any petition seeking to terminate
parental or guardianship rightsor seeking the adoption of achild; and

(G) “Abandonment” and “ abandonment of aninfant” do not have any
other definition except that which is set forth in this section, it being
the intent of the general assembly to establish the only grounds for
abandonment by statutory definition. Specifically, it shall not be
required that a parent be shown to have evinced a settled purposeto
forego all parental rights and responsibilities in order for a
determination of abandonment to be made. Decisions of any court to
the contrary are hereby legidlatively overruled.]

Tenn. Code Ann. § 36-1-102(1) (2001) (emphasis added).
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The Tennessee Supreme Court was ultimately called upon to evaluate the constitutionality
of this definition, specificaly subsection (D) defining “willfully failed to support.” In In re
Swanson, 2 SW.3d 180, 182 (Tenn. 1999), the biological father of a minor child appealed this
Court’s determination that he abandoned his child pursuant to the statutory definition of
abandonment. At the outset, the supreme court set forth the af orementioned legal framework which
established the “ settled purpose doctring” and led the legislature to amend the adoption statutesin
1995. 1d. at 184-85. On apped, the father argued that the statutory definition of “willfully failed
to support” was unconstitutional because it did not contain a provision requiring that the parent’s
failureto pay support to beintentional. 1d. at 185-86. Heasserted that, sincethe statutory definition
created a conclusive presumption that failure to provide support would result in a termination of
parental rights, the statute failed to comport with his fundamental constitutional right to the care,
custody, and control of hischild. Id. at 186. The supreme court agreed.

In determining that the definition of “willful failure to support” was unconstitutional, the
supreme court noted that the previous definition of abandonment pertaining to failure to support
“aways contained an element of intent or purposefulness.” Id. at 187. It was clear to the supreme
court that, by enacting the statutory definition of abandonment, thelegislature“intended to limit the
discretion of trial judges when making a determination as to whether abandonment has occurred.”
Id. at 186. Thus, the supreme court held as follows:

Sincethe statutory definitions of “willfully failed to support”
and “willfully failed to makereasonabl e payment toward such child’s
support” in effect create an irrebuttable presumption that the failure
to provide monetary support for the four months preceding the
petition to terminate parental rights constitutes abandonment,
irrespective of whether that failurewasintentional, we hold that those
definitions are unconstitutional. The statutory definitions simply do
not allow for thetype of individualized decision- making which must
take place when a fundamental constitutional right is at stake.
Therefore, they impermissibly infringe upon a parent’s right to the
care and custody of hisor her children.

Thefederal and state constitutionsrequirethe opportunity for
an individualized determination that a parent is either unfit or will
causesubstantial harmto hisor her child beforethefundamental right
to the care and custody of the child can be taken away. Stanley, 405
U.S. at 658-59; Bond, 896 S.W.2d at 548.

Id. at 188. The court went on to hold that “we are able to elide the unconstitutional portion of the

statute, and the remaining provisions of the Act may be enforced.” 1d. Accordingly, the supreme
court instructed that “the definition in effect under prior law shall be applied” until the legislature
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chooses to amend the statute,® stating:

We wish to make it clear that the definition previously in effect was
the definition as it existed in 1994. Under the prior statute, the
definition of “abandoned child” contained an element of intent both
in failures to visit and failures to support.®

Id. at 189 n.14.

Despite the supreme court’ sholding in In re Svanson, the Hes argue on appeal that thetrial
court erred by holding that the “ settle purpose doctrine” nolonger hastheforce of law in Tennessee.
According to the Hes, the “ settled purpose doctrine” remains a viable legal doctrine, and the trid
court should have utilized the doctrine to ascertain whether the Hes abandoned A.M.H. Moreover,
the Hes assert that, since the “settled purpose doctrine” appliesin this case, the trial court erred in
finding that the Hes' actions evinced a “settled purpose to forego all parental rights and
responsibilities.”? Conversely, the Bakers assert that the trial court correctly observed that the
“settled purpose doctring” has been legidatively repealed and has no continued viability in
Tennesseelaw. Inthealternative, the Bakers assert that, if the doctrineis held to apply to this case,
the facts in the record support the tria court’s finding that the Hes had a settled purpose to forego
all of their parental rightsand responsibilities regarding A.M.H. We cannot agree with the position
urged upon this Court by the Appellants.

25 Thelegislature did not choose to act to amend the statute until 2003. Effective June 2, 2003, the statute was
amended to include the following language:

(D) For purposes of this subdivision (1), “willfully failed to support” or “willfully
failed to make reasonable paymentstoward such child’s support” means the willful
failure, for aperiod of four (4) consecutive months, to provide monetary support or
the willful failure to provide more than token payments toward the support of the
child[.]

Tenn. Code Ann. § 36-1-102(1)(D) (Supp. 2004) (emphasis added); 2003 Tenn. Pub. Acts ch. 231, § 3. Since this
amendment was not in effect at the time the Bakers filed their petition to terminate the Hes' parental rights, it is
inapplicable to the present appeal. See In re Swanson, 2 S.\W.3d at 185; O’ Daniel v. Messier, 905 S.W.2d 182, 187
n.5 (Tenn. Ct. App. 1995).

26 Under the definition in effect prior to 1995, an “abandoned child” was defined as:
(i) A child whose parents have willfully failed to visit or have willfully failed to
support or make reasonable payments towards such child’s support for four (4)
consecutive months immediately preceding institution of an action or proceeding
to declare the child to be an abandoned child . . . .

Tenn. Code Ann. § 36-1-102(1)(A) (1994) (emphasis added); see also 1978 Tenn. Pub. Actsch. 704, § 1.

21 TheHes' position on appeal regarding thisissueis, in essence, the same argument espoused by Amici in their
brief.
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In In re Swvanson, the supreme court, while noting the history leading to the creation of the
judicially created “settled purpose doctrine,” did not direct the court’s of this state to utilize the
doctrinein lieu of the unconstitutional provision in the 1995 statute. Instead, the court expressly
directed that the statutory definition of “abandoned child” would remain in effect until the
legidature acted to amend the constitutionally defective statute. Id. at 189 n.14. Second, our
supreme court was careful to note that only the definition of “willful failureto support” in the 1995
statutory amendment was unconstitutional, leaving the remainder of the statutein force. I1d. at 188.
Of particular significance is the fact that the following language from section 36-1-102 of the
Tennessee Code, which was in effect when he Bakers filed their petition in this case, remained
applicable to proceedings of this nature after the supreme court’ s decision in In re Svanson:

(G) “Abandonment” and * abandonment of aninfant” do not have any
other definition except that which is set forth in this section, it being
the intent of the general assembly to establish the only grounds for
abandonment by statutory definition. Specifically, it shall not be
required that a parent be shown to have evinced a settled purpose to
forego all parental rights and responsibilities in order for a
deter mination of abandonment to be made. Decisionsof any court to
the contrary are hereby legidlatively overruled.]

Tenn. Code Ann. 8 36-1-102(1)(G) (2001) (emphasis added); seealso In re Swanson, 2 SW.3d at
188-89. Accordingly, wemust concludethat referenceto the* settled purposedoctrine” isno longer
appropriate given the 1995 amendments to section 36-1-102(1) of the Tennessee Code and our
supreme court’ s decision in In re Svanson.

To someextent, of course, themeaning of a“ settled purpose”’ overlapswith and issubsumed
within the statutory definition of willfulness in effect when the Bakers filed their petition to
terminate the Hes' parental rights.?® However, to the extent that the “settled purpose doctring”

28 The Hes and the Amici direct our attention to cases decided by this Court after the supreme court’s ruling
in In re Swanson and addressing petitions filed prior to the 2003 amendments to the statute at issue, wherein reference
ismadeto the applicability of the“ settled purpose doctrine” in deciding issuesrelated to abandonment. See Statev.R.S.,
No. M2002-00919-COA-R3-CV, 2003 Tenn. App. LEXIS 657, at *25 (Tenn. Ct. App. Sept. 11, 2003); Dep’t of
Children’s Servicesv. C.L., No. M2001-02729-COA-R3-JV, 2003 Tenn. App. LEX1S 606, at *50-51 (Tenn. Ct. App.
Aug. 29, 2003) (no perm. app. filed); State v. Demarr, No. M 2002-02603-COA-R3-JV, 2003 Tenn. App. LEXIS 569,
at*27 (Tenn. Ct. App. Aug. 13, 2003) (no perm. app. filed); Spencer v. Aydlotte, No. W2001-00995-COA-R3-CV, 2001
Tenn. App. LEXIS 957, at *9 (Tenn. Ct. App. Dec. 28, 2001) (no perm. app. filed); Martin v. Martin, No. M 1999-
00210-COA-R3-CV, 2000 Tenn. App. LEXIS 178, at *2—-3 (Tenn. Ct. App. Mar. 23, 2000) (no perm. app. filed).
However, in other cases dealing with petitions filed after In re Swanson but before the 2003 amendments to the statute
at issue, this Court did not refer to the “ settled purpose doctrine” but simply determined whether the biological parent’s
conduct was willful. SeeIn re Adoption of S.M.F., No. M2004-00876-COA-R9-PT, 2004 Tenn. App. LEXIS 826, at
*24 (Tenn. Ct. App. Dec. 6, 2004) (no perm. app. filed); Inre S.M., 149 S\W.3d 632, 641-42 (Tenn. Ct. App. 2004);
InreAdoption of Muir, No. M2002-02963-COA-R3-CV, 2003 Tenn. App. LEX1S831, at *13-14 (Tenn. Ct. App. Nov.
25, 2003) (no perm. app. filed); In re L.J.C., 124 S.W.3d 609, 620-21 (Tenn. Ct. App. 2003); In re Adoption of
Copeland, 43 S.W.3d 483, 488 (Tenn. Ct. App. 2000). Regardless of any confusion which may have resulted from these

(continued...)
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extends beyond the definition of abandonment set forth in the statute at issue, the statutory definition
must be the standard applied by this Court to the present case. Consequently, we must conclude that
reference to the “settled purpose doctrine” is no longer appropriate given the 1995 legidative
amendments to the statutes governing termination of parental rights. Thus, the proper inquiry for
thisCourtiswhether theHes' conduct, by failingto visit or failing to support A.M.H. during thefour
months immediately preceding the Bakers' petition, was “willful.” See Tenn. Code Ann. § 36-1-
102(1)(E) (2001) (defining willful failure to visit as “the willful failure, for a period of four (4)
consecutive months, to visit or engage in more than token visitation”); In re Swanson, 2 SW.3d at
189 n.14 (noting that the prior definition of “abandoned child” required that the biological parent’s
conduct in failing to support the child be willful).

In determining whether a parent’s conduct was “willful,” the legislature has confined the
courts of this state to a particular period of time. The statute in effect on the date that the Bakers
filed their petition to terminate the Hes' parental rights defined abandonment, in relevant part, as
follows:

For a period of four (4) consecutive months immediately preceding
thefiling of a proceeding or pleading to terminatethe parental rights
of the parent(s) . . . of the child who is the subject of the petition for
termination of parental rights or adoption, that the parent(s) . . . either
have willfully failed to visit or have willfully failed to support or
make reasonable payments toward the support of the child[.]

Tenn. Code Ann. 8 36-1-1-102(1)(A)(i) (2001) (emphasis added). This Court has previously noted
the significance of thislegidlatively created time period, stating:

Finally, we note that the trial court, in deciding whether JM.S.
abandoned SM.F., did not confine itself to consideration of his
conduct during the four-month periods immediately preceding the
filing of the petition for adoption and termination and S.M.F.’ sbirth.
In doing so, the trial court deviated from the statutory definition of
“abandonment” contained in Tenn. Code Ann. 8§ 36-1-102(1)(A)(i)
and (iii). In Tennessee, thegroundsfor terminating parental rightsare
governed solely by statute, and Tenn. Code Ann. 8§ 36-1-102(1)(G)
specifically provides that “abandonment” does “not have any other
definition except that which is set forth in this section, it being the
intent of the general assembly to establish the only grounds for
abandonment by statutory definition.” Thus, thetrial court erred to

28(...continued)
earlier cases, our supreme court’ sopinioninInre Swanson makesclear that thelegislature abrogated the “ settled purpose
doctrine,” and the supreme court instructed that parties seeking to terminate abiological parent’ sparental rightsthereafter
must prove that the parent “willfully” failed to support the child.
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the extent that it based its decision regarding abandonment on
JM.S’s conduct occurring after the conclusion of the statutory
four-month periods.

InreAdoption of S.M.F., No. M2004-00876-COA-R9-PT, 2004 Tenn. App. LEXIS826, at * 30—31
(Tenn. Ct. App. Dec. 6, 2004) (no perm. app. filed); seealso In re Muir, No. M2002-02963-COA -
R3-CV, 2003 Tenn. App. LEX1S 831, at *19 (Tenn. Ct. App. Nov. 25, 2003) (no perm. app. filed)
(noting that the “pivotal question” when evauating the willful failure to visit or support is the
conduct of the biological parent within the four months preceding the filing of the petition to
terminate). The Bakersfiled their petition to terminate the Hes' parental rights on June 20, 2001,
therefore, we must necessarily direct our attention to the conduct of the Hes within the four months
immediately preceding that date. SeelnreD.L.B., 118 S\W.3d 360, 366 (Tenn. 2003) (“[W]ehold
that only a parent’ s conduct in the four months immediately preceding the filing of a petition then
before the court may be used as grounds to terminate parental rights under Tennessee Code
Annotated section 36-1-102(1)(A)(i).”).

This Court has previously addressed the concept of “willfulness’ as it relates to the
abandonment ground for terminating a biological parent’s parental rights, stating:

The concept of “willfulness’ is at the core of the statutory
definition of abandonment. For the purpose of Tenn. Code Ann. 8§
36-1-102(1)(A)(i), a parent cannot be found to have abandoned a
child unlessthe parent either has“willfully” failed to engagein more
than token visitation or has “willfully” failed to provide more than
token monetary support to the child for four consecutive months.
“Willfully” isaword of many meanings, and so each use of theword
must be interpreted with reference to the statutory context in which
it appears. United Sates v. Sanchez-Corcino, 85 F.3d 549, 552-53
(11th Cir. 1996); GEORGE W. PATON, A TEXTBOOK ON
JURISPRUDENCE 313 n.2 (4th ed. 1972) (suggesting that use of the
word should be avoided because of its ambiguities).

“Willfulness” does not require the same standard of
culpability required by the penal code. G.T. v. Adoption of ALE.T.,
725 So. 2d 404, 409 (Fla. Dist. Ct. App. 1999). Nor doesit require
malevolence or ill will. Inre Adoption of a Minor, 343 Mass. 292,
178 N.E.2d 264, 267 (Mass. 1961). Willful conduct consists of acts
or failures to act that are intentional or voluntary rather than
accidental or inadvertent. Inre Mazzeo, 131 F.3d 295, 299 (2d Cir.
1997); United Statesv. Phillips, 19 F.3d 1565, 1576 (11th Cir. 1994);
In re Adoption of Earhart, 117 Ohio App. 73, 190 N.E.2d 468, 470
(Ohio Ct. App. 1961); Meyer v. kyline Mobile Homes, 99 Idaho 754,
589 P.2d 89, 96 (Idaho 1979). Conductis“willful” if it isthe product
of freewill rather than coercion. Thus, aperson acts“willfully” if he
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or sheis afree agent, knows what he or she is doing, and intends to
do what he or sheis doing.

Thewillfulnessof particular conduct dependsupontheactor’s
intent. Intent isseldom capable of direct proof, and triers-of-fact lack
the ability to peer into a person's mind to assess intentions or
motivations. American Cable Corp. v. ACI Mgt., Inc., 2000 Tenn.
App. LEXIS 615, No. M1997-00280-COA-R3- CV, 2000 WL
1291265, at *4 (Tenn. Ct. App. Sept. 14, 2000) (No Tenn. R. App. P.
11 application filed). Accordingly, triers-of-fact must infer intent
from the circumstantial evidence, including a person’s actions or
conduct. See Johnson City v. Wolfe, 103 Tenn. 277, 282, 52 SW.
991, 992 (1899); Absar v. Jones, 833 S.W.2d 86, 89-90 (Tenn. Ct.
App. 1992); Sate v. Washington, 658 S.W.2d 144, 146 (Tenn. Crim.
App. 1983); seealso InreK.L.C., 9 SW.3d 768, 773 (Mo. Ct. App.
2000). A person’sdemeanor and credibility asawitnessalso play an
important role in determining intent. Accordingly, trial courts are
best suited for making willfulness determinations. InreD.L.B., 118
SW.3d at 367, 2003 Tenn. LEXIS 983, 2003 WL 22383609, at * 6.

InreMuir, 2003 Tenn. App. LEXIS 831, at *13-17. Determining whether abiological parent has
willfully failed to visit or support his or her child is afact intensive inquiry, and the courts of this
state are required to engage in an “individualized determination” of whether the standard has been
met inagiven case. Seeln re Swanson, 2 S.W.3d 180, 188 (Tenn. 1999).

2.
Willful Failureto Support

Regarding the willful failure to support component of abandonment, the trial court made
the following relevant factua findings:

157. The Hes had the ability to pay child support payments for
AMH from January 28, 2001, to June 20, 2001.

158. TheHesswore, under oath, in the Petition to Modify custody
they signed on May 3, 2000, that “circumstances had
changed” and that the Hes were “fully willing and able to
properly careand providefor AMH,” yet they willfully failed
to provide support for AMH after May 3, 2000.

159. Mrs. Heswore under oath on April 9, 2001, in the Petition to
Modify custody, that the Hes were “able to provide care,
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160.

161.

162.

163.

164.

165.

166.

167.

168.

support and proper supervision for AMH,” yet, again, they
willfully failed to provide support for AMH before and after
April 9, 2001.

Even though there was no child support order in place, the
Hes knew they had an obligation to provide child support for
AMH from January 28, 2001, to June 20, 2001, as evidenced
by statements madeto [thejuvenile court referee] and the fact
that they provided support for their son, Andy.

The Hes paid no support for AMH from January 28, 2001, to
June 20, 2001.

During the June 28, 2000, hearing before [the juvenile court
referee], Mr. He told [the refereg] that the Hes would send
$25.00 per month to China for AMH’s support, if the Hes
regained custody of AMH.

The Hes paid someone to take their younger son, Andy, to
[China] during the month of May 2001. The Hes began
sending $1,000.00 per month to China to support their son,
Andy, sometime during May 2001.

Sometime after sending her son, Andy, to China, Mrs. He
purchased a new computer.

The Hes took vacation trips to New Orleans, Atlanta,
Arizona, Ohio, and California, between June4, 1999 and June
20, 2001. The Hes aso took trips for other purposes to
Atlanta and Washington, D.C., during the same time period.
The Hes lived in an apartment and paid monthly rental
payments of $625.00 during the period from January 28,
2001, to June 20, 2001.

The Hes used their economic resources to accumulate and
purchase non-necessary possessions and to take multiple
vacationsfor pleasure and several tripsfor other purposes, all
consistent with the Hes' agreement with the Bakers that the
Bakerswould raise AMH until age eighteen, and evincing the
Hes intention to forego al parental obligations and
responsibilitiesfor AMH.

During the foster care period, February 24, 1999, to May 23,
1999, theHes put asum of money, approximately $300.00, on
the Bakers' couch duringavisit. Mrs. Hetold the Bakersthat
the Hes would give the Bakers more money for AMH'’s
support as soon asthey werefinancially able. Mrs. Baker told
the Hesthat the Bakers could not takethe money. The Bakers
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were not allowed to accept money for foster children in their
care, except for the $6.00 per day that Mid-South paid the
Bakers under the foster care agreement with Mid-South.

169. On June 4, 1999, when the Hes signed the Juvenile Court
Consent Order Awarding Custody, there was no mention of
child support.

170. Because of the agreement with the Hes that the Bakers were
to rear AMH to age eighteen, the Bakers did not expect the
Hesto make paymentsto support AMH, and the Bakersnever
asked the Hesto pay child support for AMH, after the June 4,
1999, Consent Order Awarding Custody was entered.

172. During the Hes' approximate eighty (80) visits with AMH,
between June 4, 1999, to January 28, 2001, they occasionally
brought items for AMH . . . . All of these items were of
insubstantial economic value and amounted to token support.

Based on these facts, the trial court concluded that the Hes abandoned A.M.H. by willfully failing
to support her for the four consecutive months prior to June 20, 2001.

After reviewing the record, we must conclude that the evidence in the record does not
preponderate against thetrial court’ sfindingsof factinthiscase. SeelnreM.J.B., 140 SW.3d 643,
654 (Tenn. Ct. App. 2004). Our inquiry at this point must shift to a determination of whether these
facts clearly and convincingly establish awillful failure to support A.M.H. on the part of the Hes.
Seeid.

This Court has previously addressed the “willfulness’ aspect of aparent’ sfailureto support
achild, stating:

Failureto support achild is“willful” when aperson is aware of his
or her duty to support, has the capacity to provide support, makes no
attempt to provide support, and has no justifiable excuse for not
providing the support.

In reMuir, 2003 Tenn. App. LEXIS 831, at *15; seealso InreM.J.B., 140 SW.3d at 654. Upon
reviewing thetrial court’ sfindings of fact relevant to thisissue, we note that many of thefactsrelied
upon by thetrial court in deciding that the Heswillfully failed to support A.M.H. constitute actions
by the Hes well beyond the four month period immediately preceding the date the Bakersfiled their
petition in this case. In determining whether a biological parent’s conduct in failing to support a
child amountsto “willfulness,” it may become necessary in agiven caseto eval uate eventsoccurring
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prior to the start of the four month period.” SeeIn re Adoption of Kleshinski, No. M 2004-00986-
COA-R3-CV, 2005 Tenn. App. LEXIS 275, at *65 (Tenn. Ct. App. May 4, 2005) (“In the overall
circumstances, Father’s physical abuse of Mother during their marriage is relevant, since it is the
backdrop for the trial court’s consideration of Mother’s claim of fear of physical abuse.”).

The legislature has charged the parents of aminor child with the duty to support the child.
SeeTenn. Code Ann. 8 34-1-102(a), (b) (2003); seealso Smith v. Gore, 728 S.W.2d 738, 750 (Tenn.
1987); InreM.J.B., 140 SW.3d at 655. The Hes do not deny an awareness of the parents’ general
responsibility to providefinancia support for their child. TheHes awarenessisevidenced by their
payment of $1,000.00 per month for their son’ s support whilein China, their stated intention to pay
$25.00 per month for A.M.H.’s care if they regained custody and sent her to China, and their
payment of $300.00 to the Bakers during the foster care period. The facts also demonstrate that the
Heswerefinancially ableto support A.M.H. during the relevant four month period. The Hes stated
under oath in their petitions to modify the custody order that they were once again able to provide
financially for A.M.H., they purchased a new car in October of 2001, Mother purchased a new
computer, and the Hes took tripsto severa American cities.

TheHesargue, however, that they cannot befound to havewillfully failed to support A.M.H.
because they were never informed they had aduty to support her while she remained in the Bakers
custody. In support of this position, the Hes cite to cases in which this Court found that the parent
did not willfully fail to support the child when the Tennessee Department of Children’s Services
failed to inform the parent of aduty to support. SeelnreJ.J.C., 148 SW.3d 919, 927 (Tenn. Ct.
App. 2004); Statev. DeMarr, No. M2002-02603-COA-R3-JV, 2003 Tenn. App. LEXIS 569, at * 38
(Tenn. Ct. App. Aug. 13, 2003) (no perm. app. filed). They aso note that the June 4, 1999 custody
order did not mention a duty to support A.M.H., citing to cases in which this Court noted the lack
of acourt order directing the parent to pay support when finding that a parent did not willfully fail
to support thechild. SeeDeMarr, 2003 Tenn. App. LEXIS569, at * 38; Hickman v. Hickman, No.
E2000-00927-COA-R3-CV, 2000 Tenn. App. LEXIS 653, at *4 (Tenn. Ct. App. Sept. 28, 2000) (no

29 W e are cognizant of our prior statementinInre SM.F., 2004 Tenn. App. LEXIS 826, at *30-31, and we
agree that an inquiry into whether a parent’s conduct is “willful” should generally focus on the four monthsimmediately
preceding the filing of a petition to terminate the parental rights of the parent. SeelnreD.L.B., 118 S.W.3d 360, 366
(Tenn. 2003). We note, however, thatinInre SM.F., thetrial court “based its decision regarding abandonment on [the
parent’s] conduct occurring after the conclusion of the statutory four-month period.” Inre S.M.F., 2004 Tenn. App.
LEXIS 826, at *31 (emphasis added). Conduct after the termination petition is filed is obviously of no value in
determining whether aparent’ sconduct prior to thefiling of the petition waswillful. In someinstances, such asthis case,
a parent may have done nothing (i.e., provided no support or did not visit) within the four month period. If we were
constrained to considering only this “conduct,” it would preclude the courts of this state from considering events
occurring prior to the four month period which bear on the “willfulness” of the parent’s conduct during the four month
period. Seelnre Swanson, 2 S.W.3d 180, 188 (Tenn. 1999) (noting that the federal and state constitutions “require the
opportunity for an individualized determination” before a parent’s fundamental right to the care, custody, and control
of the child may be severed).

Thestatutory four-month period, besidesbeing |l egislatively mandated, necessarily limitstheinclusion of totally
unnecessary and irrelevant facts into the trial court’s evaluation of willfulness. We wish to emphasize that we do not
mean to imply that a trial court has carte blanche to evaluate facts outside the four-month statutory period which have
no bearing on the determination of a parent’s “willfulness.”
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perm. app. filed); Martin v. Martin, No. M 1999-00210-COA-R3-CV, 2000 Tenn. App. LEXI1S 178,
at*4 (Tenn. Ct. App. Mar. 23, 2000) (no perm. app. filed). According to the Hes, these cases stand
for the proposition that “without notice, their can be no willfulness.” The Hes argument in this
regard is closely akin to their previous argument regarding the constitutionality of the adoption
statutes. We have previoudy dealt with the Hes' constitutional arguments, and we need not return
to those arguments in this section of the Opinion.

For purposes of our discussion here, however, we note that both In re J.J.C. and DeMarr
involved the failure on the part of the Tennessee Department of Children’ s Services, astate agency,
to provide the parent with notice of aduty to support in cases where the child was taken from the
parent’ s custody by the department. See Tenn. Code Ann. § 37-2-403 (2003) (governing the duty
of an “agency” to provide parental notification of the law governing abandonment). The adoption
statutes contain no reciproca requirement. See Tenn. Code Ann. 8§ 36-1-101 et seg. (2003). At the
time the Hes appealed the present controversy to this Court, no Tennessee case had addressed the
effect of aparent’slack of notice regarding a duty to support in the context of a private agreement
transferring custody of achildtoanon-parent. Sincethat time, however, this Court hashad occasion
to address the issue, stating:

When the Department of Children’s Services or other child-placing
agency obtains custody of children removed from the parents’ home,
it is required to notify the parents of the statutory definitions of
abandonment and the criteria and procedures for termination of
parental rights. Tenn. Code Ann. § 37-2-403(a)(2)(A). In such
situations, acourt cannot terminate aparent’ s rights on the ground of
abandonment unless such notice, including the consequence of
abandonment, has been given by the agency petitioning for
termination or thecourtitself. Tenn. Code Ann. § 37-2-403(a)(2)(B).
In the case before us, neither DCS nor another agency was involved,
so the statute does not apply. Nonetheless, Mother’ s knowledge of
aduty or expectation that she provide support and visit isa factor in
determining willfulness. Wefind nothingintherecordtoindicate she
wasever told shewas expected to provide support or facetermination
of her parenta rights.

In re W.B., 1V, No. M2004-00999-COA-R3-PT, 2005 Tenn. App. LEXIS 262, at *38 (Tenn. Ct.
App. Apr. 29, 2005) (no perm. app. filed) (emphasis added). Accordingly, we decline the Hes
invitation to formulate a per se rule to defeat a finding of willfulness when a biologica parent
voluntarily relinquishes custody of a child to anon-parent pursuant to a private agreement. Such a
rule would thwart the individualized decision making required in cases of this nature, see ln re
Swanson, 2 SW.3d at 188, especially when thefacts establish that the biological parentsareclearly
aware of their duty to support their child despite the lack of formal notice.
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Instead, the biological parents' lack of notice regarding the duty to support their minor child
ismerely afactor to consider when determining if that failure was “willful.” SeelnreW.B., 1V,
2005 Tenn. App. LEXIS 262, at *38; In re Adoption of Kleshinski, 2005 Tenn. App. LEXIS 275,
at *53-57. Thus, adetermination of whether the af orementioned evidence clearly and convincingly
establishesthat the Hes“willfully” failed to support A.M.H. hinges upon whether they “voluntarily
andintentionally [chose] not to providefinancial support without ajustifiableexcuse.” InreM.J.B.,
140 SW.3d at 654 (citing In reMuir, 2003 Tenn. App. LEXIS 831, at *15). The determinativefact
inthiscaseisthe Bakers refusal to accept any money offered by the Hes for the support of A.M.H.
During theinitia three month foster care period, the Bakersrefused the $300.00 offered by the Hes.
At trial, the Bakers testified that they did not expect the Hes to pay child support because they
believed they would be responsible for raising A.M.H. until she became an adult. We cannot say
that a parent’s failure to pay child support is “willful” when any attempt to offer such support is
rebuffed. We find that the evidence in the record does not clearly and convincingly establish that
the Hes “willfully” failed to support A.M.H. during the four month period immediately preceding
the Bakers petition to terminate the Hes' parental rights. Accordingly, we reverse thetrial court’s
decision on thisissue.

3.
Willful Failureto Visit

Regarding the willful failure to visit component of the abandonment ground, the trial court
made the following findings of fact and conclusions of law:

150. OnJanuary 28, 2001, AMH’s second birthday, the Hes came
to the Bakers home to visit AMH and requested of the
Bakers that the Hes be allowed to take AMH with them to
have a family portrait made. The Bakers refused the Hes
request because AMH had been ill for several days prior to
January 28, 2001. The Hes then became upset and angry,
started raising their voices, and Mrs. He started screaming and
crying. AMH then became upset and the Bakers asked the
Hes to leave the Bakers' home. The Hes refused to leave.
Mr. He became very pushy and told Mr. Baker to call the
police. Mr. He told the Bakers, “I won't leave here.” The
Bakers then called the police to have the Hes removed from
the Bakers' home.

151. Shelby County Sheriff's [Deputy Astor | . . . came to the
Bakers home in response to the January 28, 2001,
disturbance call. When the Deput[y] arrived at the Bakers
home, Mr. and Mrs. Baker were cam and Mr. and Mrs. He
were very irate and agitated. The Hes continued to be upset
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152.

153.

174.

175.

176.

177.

178.

179.

and agitated while the deput[y] conducted [his] investigation
of the incident. During the investigation, the Hes were
outside the Bakers' home yelling, screaming, and causing a
disturbance.

.. . After spending approximately forty-five minutes to one

hour at the Bakers' home on January 28, 2001, Deputy Astor
told the Hesto leave the Bakers' home and not to come back
that day. The reason Deputy Astor told the Hes not to come
back to the Bakers home that day was because he wanted to
neutralize the situation and because he did not want Mrs. He
to be arrested. Deputy Astor advised the Hes that their
disagreement with the Bakers was a civil matter, and he
advised the Hes to seek legal advice from an attorney about
the matter.
Both Mr. and Mrs. He testified that they did not return to the
Bakers home to vist AMH after the January 28, 2001,
incident because they were afraid that they would be arrested
by the police. However, this Court finds this testimony
lacking in credibility, since there have been numerous
instances when the police were called due to Mrs. He's
inappropriate behavior. . . .

The Hesdid not attempt to otherwise call, write, or make any
other attempt to contact the Bakersabout visiting AMH, or to
inquire about AMH’s well-being from January 29, 2001, to
June 20, 2001.

TheHeswillfully failed to visit AMH from January 29, 2001,
to June 20, 2001.

The Hes testified that they did not visit AMH after January
28, 2001, because they feared for their personal safety if they
returned to the Bakers' home for avisit. The Court findsthe
Hes' testimony to be lacking in credibility.

After January 28, 2001, the Hes willfully made the decision
not to visit AMH.

Between January 28, 2001, and June 20, 2001, the Hes never
visited AMH and never made arequest to the Bakersto visit
AMH.

TheHesright tovisit AMH was never restricted by any court
until February 8, 2002, when this Court entered an order
prohibiting the Hes from attempting “to have any contact,
direct or indirect, in person, or otherwise, with AMH,” until
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180.

181.

182.

183.

184.

185.

186.

187.

further order of the Court. The Court entered the February 8,
2002, “no-contact” order because, on February 7, 2002, the
Court had ordered the Hes to deliver AMH’ s passport to the
Clerk & Master by 4:00 P.M. that day. At 4:00 P.M. on
February 7, 2002, the Hes' counsel tel ephoned the Court and
advised the Court that the Hes had no intention of complying
with the Court’s order, and the Court then entered the “no-
contact” order the next day.

The Bakerswerewilling to alow the Hes to have visits with
AMH after the January 28, 2001, disturbance in the Bakers
home, but the Hes never contacted the Bakers and requested
any visitation with AMH.

Immediately after the January 28, 2001, disturbance, the
Bakersdecided that all future visits by the Heswould haveto
bearranged at alocation other than the Bakers homebecause
of the August 1, 2000, and January 28, 2001, disturbances.
Immediately after January 28, 2001, in futherance of the
necessity to arrange future visitations at a site other than the
Bakers home, Mrs. Baker telephoned the Exchange Club
Family Center toinquire about its ability to providevisitation
services and facilities for any future visits with AMH by the
Hes.

The Bakerswerewilling to allow the Hes to have visits with
AMH, through the facilities of the Exchange Club Family
Center, even after Mrs. He signed her second Petition to
Modify custody.

The only contact the Hes made with the Bakers after January
28, 2001, occurred on April 2, 2001. On that date, Mrs. He
calledtheBakers homeand left thefollowing messageonthe
Bakers' telephone answering machine: “Come to my home
and get your baby bed, we are moving, thank you, bye bye.”
The Bakers did not respond to Mrs. He's April 2, 2001,
telephone call because Mrs. He did not say anything about
AMH or about wanting to visit AMH. The Bakersdid not go
totheHes apartment after Mrs. He' sApril 2, 2001, telephone
call.

The INS contacted Mr. He about the Hes' immigration status
in March, April, or May, 2001.

Mrs. He signed a second Petition to Modify the Consent
Order Awarding Custody on April 9, 2001, that was
subsequently filed in Juvenile Court on May 29, 2001. The
Court notesthat Mrs. Hedid not request visitation with AMH
when she filed the petition to modify custody. It is well-
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settled that a parent may always petition to have visitation
reinstated upon a showing of changed circumstances. Mrs.
Hes [sic] willful failure to seek reinstatement of visitation
with AMH demonstratesthat her god in filing the Petition to
Modify to regain custody was for the sole purpose of
remaining in the United States and avoiding deportation.
Mrs. Hes' failureto ask the Court to reinstate visitation with
AMH, when she could haveeasily doneso, evincesMrs. Hes
[sic] willful abandonment of AMH.

(citations omitted). After reviewing the record, we cannot say that the evidence in the record
preponderates against the trial court’ s findings of fact, seeln re M.J.B., 140 SW.3d at 654, many
of which resulted from the trial court’s conclusions regarding the credibility of the witnesses. See
Wellsv. Tenn. Bd. of Regents, 9 S\W.3d 779, 783 (Tenn. 1999) (noting that wewill not re-evaluate
thetrial court’ sfindings regarding the credibility of awitness absent clear and convincing evidence
warranting a different result). Thus, as we did when evauating the Hes” alleged willful failure to
support A.M.H., we must now determine whether these facts constitute clear and convincing
evidence of the Hes' willful failureto visit AAM.H. SeelnreM.J.B., 140 SW.3d at 654.

The aforementioned facts do not constitute all of the findings of fact made by thetrial court
regarding thisissue. In aseparate section of its opinion, thetria court included numerous findings
related to the Hes' visitation with A.M.H. between June 4, 1999 (the date of the juvenile court’s
consent order awarding custody of A.M.H. to the Bakers) and January 28, 2001 (thelast timetheHes
visited A.M.H.).*®> Aswe previously noted, we must constrain our focus to whether the Hes' failure
to visit within the four months immediately preceding the date the Bakers' filed their petition to
terminate the Hes' parental rightswas willful. Seelnre SM.F., No. M2004-00876-COA-R9-PT,
2004 Tenn. App. LEXIS 826, at *30-31 (Tenn. Ct. App. Dec. 6, 2004) (no perm. app. filed).
However, to properly examinethewillfulness, or lack thereof, of abiological parent’ sfailuretovisit
within the four month period, it may become necessary in a given case to ook to facts occurring
outsidethefour month period. Seeln re Adoption of Kleshinski, No. M2004-00986-COA-R3-CV,
2005 Tenn. App. LEXIS 275, at *65 (Tenn. Ct. App. May 4, 2005) (no perm. app. filed). In
discussing theHes' visitation during the period between June 4, 1999 and January 28, 2001, thetrial

30 On appeal, the Hes raise, as a separate issue, whether the trial court erred by recognizing a purported
agreement which contravenesthe public policy of Tennessee. The Hes continue to dispute that they entered into an oral
agreement with the Bakers whereby the Bakers would raise A.M.H. until she turned eighteen. The trial court, after
hearing the conflicting testimony, found that the parties did enter into the oral agreement. We find no clear and
convincing evidence in the record to disrupt thisfinding by the trial court. See Wellsv. Tenn. Bd. of Regents, 9 S.W.3d
779, 783 (Tenn. 1999). The Hes assert that, by terminating their parental rights for willfully abandoning A.M.H., the
trial court, in essence, enforced an illegal contract violating the public policy of this state.

The trial court’s order, when discussing the Hes' willful failure to visit and willful failure to support, merely
lists this agreement as one of the facts in support of the trial court’s finding of willfulness on the part of the Hes. To the
extent thetrial court considered the agreement as a factor in deciding willfulness, we find no error. However, the record
before this Court does not support the Hes' assertion that the trial court sought to enforce the parties’ “contract.”
Accordingly, we find this issue to be without merit.
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court made findings related to the substance, length, and token nature of those visits. Since many
of these findings have no bearing on the Hes' “willfulness’ during the four month period at issue,
they do not warrant mention. See Tenn. Code Ann. 8 36-1-102(1)(E) (2001) (defining “willful
failure to support” as “the willful failure, for a period of four (4) consecutive months, to visit or
engage in more than token visitation”); seealso In re D.L.B., 118 SW.3d 360, 366 (Tenn. 2003)
(“[WI]e hold that only a parent’s conduct in the four months immediately preceding the filing of a
petition then before the court may be used as grounds to terminate parental rights under Tennessee
Code Annotated section 36-1-102(1)(A)(i).”).

On appeal, the Hes assert that there are additional facts contained in the record which warrant
consideration when evaluating thisissue. The Hesciteto our decisionininreZ.C.G., No. M2000-
02939-COA-R3-CV, 2001 Tenn. App. LEXIS 783, at * 19 (Tenn. Ct. App. Oct. 22, 2001) (no perm.
app. filed), wherein we acknowledged the validity of thetrial court’ s credibility determinations, but
wereversed the finding that the father had willfully failed to visit his child by making reference to
several uncontroverted facts overlooked by the trial court. However, our decisionininre Z.C.G.
is distinguishable from the present case because that case involved the biological mother’ s attempt
to overtly impede the father’ s visitation, and we noted that the father called the mother to inquire
about hisvisitation. Seeid. at *19-20. In the present case, it isundisputed that the Hes did not call
the Bakerstoinquire about visitation during the four month period at issue. Moreover, any evidence
tending to show that the Bakers attempted to impede the Hes' visitation at certain times prior to the
four month period at issue fails to demonstrate why the Hes did not visit A.M.H. during the four
month period.

“The question of intent or willfulness is fact specific and depends on the totality of the
circumstances.” InreW.B., 1V, No. M2004-00999-COA-R3-PT, 2005 Tenn. App. LEXIS 262, at
*28 (Tenn. Ct. App. Apr. 29, 2005). As with the willful failure to support component of
abandonment, the Hes again argue that they did not receive notice that their failure to visit A.M.H.
couldresultinatermination of their parental rights, therefore, their failureto visit cannot be deemed
willful. The parties do not dispute that the Hes never received such notice. However, as we
previously noted, the Hes lack of knowledge regarding the need to visit A.M.H. ismerely “afactor
in determining willfulness.” Id. at *38. Thus, we must |00k to the other factual findings of thetrial
court to determineif they constitute clear and convincing evidence of theHes' willful failureto visit
A.M.H.

The trial court determined that, upon responding to the incident at the Bakers' home on
January 28, 2001, Deputy Astor instructed the Hesto refrain from returning to the Bakershomethat
day. Attrial, the Hestestified that they understood Deputy Astor’ sinstructionsto mean do not ever
return. The Hes also stated that they feared arrest or physical harm if they returned to the Bakers
residence after that date. Stated differently, the Hes seek to assert that they were complying with the
instructions of an authority figure and felt intimidated. However, the Hes have demonstrated on
several occasions that they are not intimidated by the authority of others. The Bakers called the
police on August 1, 2000 when Mother refused to leave their home after causing a disturbance.
After thepolicearrived andinstructed her to leave, Mother left the Bakers' residence. However, she

-94-



subsequently returned and continued her weekly visits with A.M.H. On another occasion Mother
picketed the Bakers home and a neighbor asked Mother to move her car. When Mother refused,
the neighbor called the police. After the police instructed Mother to move the vehicle, Mother
complied and returned to picketing the Bakers home. On April 2, 2001, Mother called the Bakers
home to instruct them to come retrieve a baby bed that Mrs. Baker had |oaned the Hes. However,
Mother did not leave a message requesting to visit A.M.H., further evidencing her lack of fear in
contacting the Bakers. Finally, when ordered by Chancellor Alissandratos to surrender A.M.H.’s
passport to the court, the Hes refused to comply. These incidences demonstrate that the Hes
justification for not returning to the Bakers' home after January 28, 2001 is not well founded.

The Hes engaged in several courses of conduct during the four month period immediately
preceding the date the Bakers filed their petition to terminate the Hes' parental rights which are
relevant to resolving thisissue. In February of 2001, Father faxed aletter to the juvenile court and
the media expressing a desire to regain custody of A.M.H. In April of 2001, the Hes went to the
juvenile court and spoke with Ms. Brown. Ms. Brown stated that Mother appeared genuinely
interested in regaining custody of A.M.H., and Ms. Brown prepared a petition for Mother asking the
juvenile court to modify the June 4, 1999 custody order. This petition, which wasfiled in May of
2001, asked for amodification of custody, but it did not ask for visitation. During March, April, or
May of 2001, immigration officials contacted Father about the Hes' immigration status. Thetrial
court concluded that the Hes" attempts to regain custody of A.M.H. during this period were for the
sole purpose of avoiding deportation.

The Hes assert that the record does not support thetrial court’ s conclusion since thereisno
evidence showing a connection between the callsfrom immigration officials and the Hes” desireto
have A.M.H. returned to them. We cannot concludethat therecord doesnot support thisconclusion.
Thetrial court determined that, at the end of the initial three month foster care period, the Hes met
with the Bakers and asked them to raise A.M.H. until sheturned eighteen, but they wanted to retain
their parental rights in order to remain in this country. In May of 2000, the Hes filed their first
petition seeking to modify the June 4, 1999 custody order. Father testified that he had been
contacted by immigration officials before the Hes filed this petition. After filing the May 2000
petition, Father met with Mr. Baker at the Hes' apartment to discussthe petition. One of the options
presented by Father included the Bakers promising to refrain from any action which would causethe
Hes to be deported. The CASA assigned to investigate the Hes' May 2000 petition filed a report
with the juvenile court expressing concern that the Hes were seeking to regain custody to avoid
deportation. Thus, the Hes' desireto avoid deportation has been a consistent theme throughout the
tortured history of this case.

Weonceagainresort to aprior decision of this Court addressing the concept of “willfulness,”
wherein we stated:

Thewillfulnessof particular conduct dependsuponthe actor’ sintent.

Intent is seldom capable of direct proof, and triers-of-fact lack the
ability to peer into a person’'s mind to assess intentions or
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motivations. American Cable Corp. v. ACI Magt., Inc., 2000 Tenn.
App. LEXIS 615, No. M1997-00280-COA-R3- CV, 2000 WL
1291265, at *4 (Tenn. Ct. App. Sept. 14, 2000) (No Tenn. R. App. P.
11 application filed). Accordingly, triers-of-fact must infer intent
from the circumstantial evidence, including a person’s actions or
conduct. See Johnson City v. Wolfe, 103 Tenn. 277, 282, 52 SW.
991, 992 (1899); Absar v. Jones, 833 S.W.2d 86, 89-90 (Tenn. Ct.
App. 1992); Sate v. Washington, 658 S.W.2d 144, 146 (Tenn. Crim.
App. 1983); seealso InreK.L.C., 9 SW.3d 768, 773 (Mo. Ct. App.
2000). A person’sdemeanor and credibility asawitness also play an
important role in determining intent. Accordingly, trial courts are
best suited for making willfulness determinations. InreD.L.B., 118
SW.3d at 367, 2003 Tenn. LEXIS 983, 2003 WL 22383609, at * 6.

In reMuir, No. M2002-02963-COA-R3-CV, 2003 Tenn. App. LEX1S 831, at *17 (Tenn. Ct. App.
Nov. 25, 2003) (no perm. app. filed); seealso In re SM.F., No. M2004-00876-COA-R9-PT, 2004
Tenn. App. LEXIS 826, at *24-26 (Tenn. Ct. App. Dec. 6, 2004) (no perm. app. filed). Based on
therecord presently before this Court, we conclude that the Bakers proved, by clear and convincing
evidence, that theHeswillfully failedto visit A.M.H. during the four monthsimmediately preceding
thefiling of the Bakers' petition to terminate the Hes' parental rights. Accordingly, we affirm the
trial court’ s finding that the Hes have abandoned A.M.H.

4,
Father’s Statusasa L egal Parent

When the Bakers filed their petition to terminate the Hes' parental rightsin this case, the
following version of section 36-1-113 was in effect:

The parental rights of any person who is not the legal parent or
guardian of achild. .. may also be terminated based upon any one (1)
or more of the following additional grounds:

(if) The person has failed, without good cause or excuse, to
make reasonabl e and consistent paymentsfor the support of the child
in accordance with the child support guidelines promulgated by the
department pursuant to § 36-5-101;
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(iv) The person has faled to manifest an ability and
willingness to assume legal and physical custody of the child;

(v) Placing custody of the child in the person’s legal and
physical custody would posearisk of substantial harmto the physical
or psychological welfare of the child; or

(vi) The person has faled to file a petition to establish
paternity of the child within thirty (30) days after notice of alleged
paternity by the child’s mother . . ..

Tenn. Code Ann. 8 36-1-113(g)(9)(A) (2001). Initsmemorandum opinion, thetrial court madethe
following ruling regarding Father’s parenta rightsto AMH:

Tennessee Code Annotated § 36-1-113(g)(9)(ii), (iv), (v), and (vi):
The Court concludes, by clear and convincing evidence that, at the
time of thefiling of the Petition to Terminate Parental Rights, Shaio-
Qiang (Jack) He, was not the legal parent or guardian of AMH. The
Court further concludes, by clear and convincing evidence, that
Shaio-Qiang (Jack) He's parental rights should be terminated
because:

(1) Mr. He has falled, without good cause or excuse, to make
reasonable and consistent payments for the support of AMH in
accordance with his ability to pay;

(2) Mr. He has engaged in only token visitation with AMH;

(3) Mr. Hehasfailed to manifest an ability and willingnessto assume
legal and physical custody of AMH; and

(4) Placing custody of AMH in Mr. He' slegal and physical custody
would posearisk of substantial harm to the physical or psychological
welfare of the child.

(emphasis added).

On appeal, Father argues that the trial court erred in relying on the above cited statute to
terminate his parental rights. He citesto the voluntary acknowledgment of paternity he executed on
March 15, 2002 and contends that this acknowledgment, consistent with our supreme court’s
decision in Jones v. Garrett, 92 SW.3d 835 (Tenn. 2002), makes the aforementioned statute
inapplicable to the present case. Conversely, the Bakers argue that, since Father did not file a
petition to establish paternity as required by section 36-1-113(g)(9)(A)(vi) of the Tennessee Code
within thirty (30) days after he received notice he was the biological father of AMH, the
aforementioned statute does apply in this case. The Bakers aso assert that no Tennessee court has
ever ruled that a voluntary acknowledgment of paternity is on equal footing with the statutorily
required “ petition to establish paternity,” therefore, the statute applies since there has never been an
adjudication of any such petition in this case. Moreover, the Bakers argue that the legislature
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recently amended the aforementioned statute, and they urge this Court to apply the policy for the
amendment, as they perceive it, to the present case.

At the outset, we must determine which version of the statute at issue applies to the present
case. The Bakersfiled their petition to terminate the Hes' parental rights to A.M.H. on June 20,
2001. The legislature amended section 36-1-113(g)(9) of the Tennessee Code in 2003 to provide
asfollows:

The parental rights of any person who, at the time of the filing of a
petition to terminate the parental rights of such person or, if no such
petitionisfiled, at the time of the filing of a petition to adopt a child,
is not the legal parent or guardian of such child . . . may aso be
terminated based upon any one (1) or more of the following
additional grounds|.]

Tenn. Code Ann. 8 36-1-113(g)(9)(A) (2003) (emphasis added); see also 2003 Tenn. Pub. Actsch.
231, 810. Inlight of thisamendment, our supreme court has noted that “there now exists statutory
authority to apply the additional grounds for termination enumerated in section 36-1-113(g)(9)(A)
to persons who have established legal parentage, but did so subsequently to the filing of a petition
seeking termination of their parental rights.”*! InreD.A.H., 142 S\W.3d 267, 272—73 (Tenn. 2004).
InInreD.A.H., the petitioner argued that the new statutory language should be applied retroactively
to enable the trial court to apply the statute to the biological father in that case. Id. at 273. Our
supreme court disagreed, holding that the amended statute does not apply retroactively to cover
events alleged in atermination petition filed prior to the amendment of the statute. 1d. at 274—75.
Accordingly, we must apply the pre-2003 version of the statute in effect at thetime the Bakersfiled
thelir petition in the instant case.

Our supreme court addressed the pre-2003 language in section 36-1-113(g)(9)(A) of the
Tennessee Codein Jonesv. Garrett, 92 SW.3d 835 (Tenn. 2002). In Jones, the biological mother
and father of the child never married. Jones, 92 SW.3d at 836. The mother voluntarily surrendered
her parenta rights to the child, and a non-relative couple subsequently filed a petition to adopt the
child on April 9, 1998. 1d. In their petition, the adoptive parents sought to terminate the parental
rights of the biological father aleging abandonment of the child. 1d. Thereafter, on May 26, 1998,
the father filed a petition to establish his parentage of the child. Id. at 837. On February 5, 1999,
thetrial court entered an“Agreed Order” declaring the father to be the biologica father of the child.
Id. At the conclusion of the hearing on the adoptive parents' petition, thetrial court found that the
father “failed to file a petition to establish paternity within thirty days after receiving notice fromthe
child’s mother that he was believed to be the father of the child.” Id. Asaresult, the trial court

81 The Bakersfiled their petition on June 20, 2001. Father did not file the acknowledgment of paternity in this
case until March 15, 2002, therefore, the current version of the statute would negate his attempts to establish paternity
after the filing of the termination petition.

-08-



terminated thefather’ sparental rights pursuant to section 36-1-113(g)(9)(A) of the Tennessee Code.
Id. Our supreme court disagreed, holding:

The legislature's use of the present tense (“is not the legal parent”)
indicates that the grounds for terminating parental rights under
Tennessee Code Annotated section [36-1-113(g)(9)(A)] do not apply
to persons who are legal parents at the time of the proceeding.
Clearly, [thefather] meetsthe definition of “legal parent” because he
was adjudicated to be the father of [the mother’s] child prior to the
proceeding which resulted in the termination of his parental rights.
Thus, we find that the plain language of Tennessee Code Annotated
section[36-1-119(g)(9)(A)] supports|[thefather’ s| contention that the
statute is ingpplicable to him.

A father who establishes paternity prior to a termination
proceeding should be permitted to enjoy the benefit of having
established paternity. One such benefit is to be exempt from the
additional grounds for terminating parental rights under Tennessee
Code Annotated section [36-1-113(g)(9)(A)]. After afather hasbeen
granted an adjudication of paternity, itisincongruoustoterminatehis
parental rights because he failed to timely file a petition to establish
paternity.

Id. at 839 (emphasis added).

The Bakersarguethat there has never been an “ adjudication of paternity” inthe present case.
The Bakers cite to the introductory paragraph of our supreme court’ s holding in Jones, wherein the
court stated as follows: “We hold that Tennessee Code Annotated section [36-1-113(g)(9)(A)(vi)]
applies only to cases in which no legal relationship between the parent and child has been
established.” 1d. at 836. The Bakers note that the supreme court did not elaborate on what
constitutes a“legal relationship between the parent and the child.” In light of the supreme court’s
decision in Jones, the Bakers seemingly concede that an “Agreed Order” establishing paternity is
sufficient, however, a voluntary acknowledgment of paternity is not sufficient as it is not an
“adjudication.” Conversely, the Hesassert that the Bakers' position on appeal overlooks section 24-
7-113 of the Tennessee Code which they contend places a voluntary acknowledgment of paternity
on equal footing with an adjudication of a petition to establish paternity.

We find the Bakers' position on appeal to amount to an attempt to limit impermissibly the

supreme court’s holding in Jones. Section 24-7-113 of the Tennessee Code provides, in relevant
part, asfollows:
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(@) A voluntary acknowledgment of paternity . . . shall constitute a
legal finding of paternity on theindividual named asthe father of the
child in the acknowledgment, subject to rescission as provided in
subsection (c). The acknowledgment, unless rescinded pursuant to
subsection (c), shall be conclusive of that father’s paternity without
further order of the court.

[(D)](3) Nojudicial or administrative proceedingsare required, nor
shall any such proceedings be permitted, to ratify an unchallenged
acknowledgment of paternity in order to create the conclusive status
of the acknowledgment of paternity.

(e) (1) If the voluntary acknowledgment has not been rescinded
pursuant to subsection (c), the acknowledgment may only be
challenged on the basis of fraud, whether extrinsic or intrinsic,
duress, or material mistake of fact.

Tenn. Code Ann. § 24-7-113 (2003) (emphasisadded). “[Section 24-7-113 of the Tennessee Code]
establishes a simplified procedure for unmarried fathers to legally establish their paternity without
the intervention of the court, by simply executing avoluntary acknowledgment of paternity.” Inre
C.A.F., 114 SW.3d 524, 528 (Tenn. Ct. App. 2003) (emphasis added).

Admittedly, al of the cases which have addressed the application of the statute at issue
involved a biological father filing a petition to establish paternity. SeelnreD.A.H., 142 SW.3d
at 271; Jones, 92 SW.3d at 837; In re SM., 149 SW.3d 632, 641 (Tenn. Ct. App. 2004); In re
H.E.J., 124 SW.3d 110, 113 (Tenn. Ct. App. 2003). However, we believe that a biological father
who executesavol untary acknowledgment of paternity prior to thetermination proceeding isexempt
from the application of the version of section 36-1-113(g)(9)(A) of the Tennessee Code applicable
tothiscase. SeeJones, 92 S.W.3d at 840 (* A father who establishes paternity prior to atermination
proceeding should be permitted to enjoy the benefit of having established paternity.”). The Bakers
also overlook the definition of “legal parent” found in the adoption code:

(28) “Legal parent” means:

(D) A man who has been adjudicated to be the legal father of the
child by any court or administrative body of thisstate. . . or who has
signed, pursuant to 8 24-7-113 . . . an unrevoked and sworn
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acknowledgment of paternity under the provisions of Tennessee law

Tenn. Code Ann. 8 36-1-102(28) (2001) (emphasis added). Thelegislature expressly qualified the
application of section 36-1-113(g)(9)(A) by stating that its provisions apply when “[t]he parental
rights of any person whoisnot thelegal parent or guardian of such child” have not been established.
Tenn. Code Ann. 8 36-1-113(g)(9)(A) (2001) (emphasisadded). Pursuant to the statutory definition
of “legal parent,” avoluntary acknowledgment of paternity entered pursuant to section 24-7-113 of
the Tennessee Code and prior to the trial court’s ruling on the termination petition prevents the
operation of section 36-1-113(g)(9)(A) of the Tennessee Code.

Since Father executed an acknowledgment of paternity prior to the termination proceedings
in the instant case, we conclude that, consistent with the supreme court’ s holding in Jones and the
definition of “legal parent” in the version of section 36-1-102(28)(D) of the Tennessee Code
applicabletothiscase, Father established a“legal relationship” between himself and A.M.H. making
section 36-1-119(g)(9)(A) of the Tennessee Code inapplicableto the present case. Accordingly, we
reversethetria court’s decision regarding thisissue.

5.
Persistent Conditions Ground for Termination

Section 36-1-113(g)(3)(A) of the Tennessee, commonly referred to as the “persistent
conditions ground” for termination, provides as follows:

(3) (A) The child has been removed from the home of the parent or
guardian by order of a court for a period of six (6) months and:

(i) The conditions which led to the child' s removal or other
conditions which in al reasonable probability would cause the child
to be subjected to further abuse or neglect and which, therefore,
prevent the child’'s safe return to the care of the parent(s) or
guardian(s), still persist;

(i) There is little likelihood that these conditions will be
remedied at an early date so that the child can be safely returned to
the parent(s) or guardian(s) in the near future; and

(iii) The continuation of the parent or guardian and child
relationship greatly diminishesthechild’ schancesof early integration
into a safe, stable and permanent home.

Tenn. Code Ann. § 36-1-113(g)(3)(A) (2001) (emphasis added). In its memorandum opinion, the
tria court concluded, asamatter of law, that “this section of the statute[is] inapplicableto thiscause

-101-



because AMH was not removed from [the Hes' ] custody by State action, rather [the Hes] voluntarily
relinquished custody and guardianship of AMH through a consent order awarding custody.”

On appeal, the Bakers argue that this ground for termination does not require removal of a
child by the state before it may apply in agiven case. Further, the Bakers contend that the statute
doesnot requirethat thechild at issuebe“forcibly removed” from the parent’ scustody, but it merely
requiresthat achildis®nolonger an occupant of the parent’ shome.” They assert that “removal” can
even beaccomplished by abiological parent’ svoluntary relinquishment of custody to another party.
Conversely, the Hes argue that the statute requires some form of state action in accomplishing the
removal beforeit may apply in agiven case.

When we are called upon to construe the language inserted into a statute by the legislature,
we employ the following principles:

Construction of statutes and application of law to facts are questions
of law, which we review under a purely de novo standard, according
no deferenceto the conclusions of law made by thelower courts. See
Ganzevoort v. Russell, 949 SW.2d 293, 296 (Tenn. 1997). In
construing statutes, this Court’sroleis“‘to ascertain and give effect
to the legidative intent without unduly restricting or expanding a
statute’ scoverage beyonditsintended scope.”” Houghtonv. Aramark
Educ. Res,, Inc., 90 SW.3d 676, 678 (Tenn. 2002) (quoting Owens
v. Sate, 908 SW.2d 923, 926 (Tenn. 1995); Sate v. Siger, 846
SW.2d 262, 263 (Tenn. 1993)). Legidative intent is derived from
the plain and ordinary meaning of the statutory language unless the
statute is ambiguous. See Owens, 908 S.W.2d at 926. If statutory
language is ambiguous, then we must look to the entire statutory
scheme to determine legidative intent. Id. Component parts of a
statute should be construed, if possible, consistently and reasonably.
See Satev. Alford, 970 SW.2d 944, 946 (Tenn. 1998).

InreD.L.B., 118 SW.3d 360, 365 (Tenn. 2003). “If astatute’slanguageis expressed in a manner
devoid of ambiguity, courtsarenot at liberty to depart from the statute’ swords.” Freeman v. Marco
Transp. Co., 27 SW.3d 909, 911 (Tenn. 2000).

The definition section of the adoption code does not definethe term “removed.” See Tenn.
Code Ann. 8 36-1-102 (2003). “When approaching statutory text, courts must also presumethat the
legidature says in a statute what it means and means in a statute what it says there.” BellSouth
Telecomms,, Inc. v. Greer, 972 SW.2d 663, 673 (Tenn. Ct. App. 1997). Assuch, weturn to the
ordinary dictionary definition of the term at issue. See Freeman, 27 SW.3d at 912; Gleaves v.
Checker Cab Transit Corp., Inc., 15S.W.3d 799, 803 (Tenn. 2000). “Removal” isdefined as”[t]he
transfer or moving of aperson or thing from onelocation, position, or residenceto another.” Black’s
Law Dictionary 1298 (7th ed. 1999). Conspicuously absent from this definition is the requirement
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that removal be accomplished by a state entity. The Hes and the Amici argue that the requirement
that theremoval be conducted “by order of acourt” adds credenceto their assertion that theremoval
must be accomplished by a state entity in order for thisground for termination to apply. We decline
to adopt such arestrictive application of the statute.

We are cognizant of thefact that many of our decisions, too numerousto cite here, deal with
this ground for termination in the context of a child being removed from the parents by the
Tennessee Department of Children’s Services. However, our research has revealed no Tennessee
caseinterpreting the statute at i ssue in the manner urged upon this Court by the Hes and the Amici.
In fact, this Court has previously addressed the application of the aforementioned ground for
termination intwo caseswherethe child was removed from the parent and placed with another party
without state involvement. SeeIn re R.D.T., No. E2003-01835-COA-R3-PT, 2004 Tenn. App.
LEXIS 516, at *37-39 (Tenn. Ct. App. Aug. 12, 2004) (perm. app. denied, 2004 Tenn. LEXI1S 947
(Nov. 8, 2004)); In re V.D., No. M2003-00186-COA-R3-CV, 2004 Tenn. App. LEXIS 465, at
*24-28 (Tenn. Ct. App. July 26, 2004) (no perm. app. filed). It isnot for the courts of this state to
alter or amend a statute. Instead, we must ssmply interpret and apply the statute as written by the
legidature. See Gleaves, 15 S.W.3d at 803. The statute at issueis plain and unambiguous. Had the
legislature intended for this ground for termination to apply only in those instances when the
Tennessee Department of Children’ s Servicesremoved the child from thebiological parents, it could
have clearly stated asmuch. Accordingly, we find that the statute at issue may apply when a parent
voluntarily relinquishes custody of a minor child to another party pursuant to a consent custody
order. Thus, wereversethetria court’s conclusion of law on thisissue.

While the trial court’s legal justification for holding that section 36-1-113(g)(3)(A) of the
Tennessee Code did not apply in this case constitutes error, the statute remains inapplicable for
another reason. InInreAudrey S., No. M2004-02758-COA-R3-PT, 2005 Tenn. App. LEX1S539,
at *76 (Tenn. Ct. App. Aug. 25, 2005), this Court refused to interpret section 36-1-113(g)(3)(A) of
the Tennessee Code, aswe do in the present case, to exclude orders entered in casesinvolving child
custody disputes. However, inInre Audrey S, we held that the persistent conditions ground for
termination appliesonly “wherethe prior court order removingthe child fromthe parent’ shomewas
based on ajudicia finding of dependency, neglect, or abuse.” Id. at *82; seealso InreK.C., Jr.,
No. M2005-00633-COA-R3-PT, 2005 Tenn. App. LEXIS 636, at *34-37 (Tenn. Ct. App. Oct. 4,
2005). Thus, whileit is possible that the persistent conditions ground for termination may apply in
cases where the child is not removed by the state, the order directing the change in custody must be
prompted by afinding of dependency, neglect, or abuse. The June4, 1999 consent order transferring
custody of A.M.H. to the Bakers was not based on afinding of dependency, neglect, or abuse. As
a result, section 36-1-113(g)(3)(A) of the Tennessee Code is inapplicable to the present case.
Accordingly, we affirm the trial court’ s decision on thisissue, abeit for different legal reasons.

G.
Best I nterest of A.M.H.
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A finding that the record contains clear and convincing evidence of one of the statutory
grounds for termination does not end our inquiry on appea. We must now turn our attention to the
trial court’s conclusion that terminating the Hes' parental rights wasin the best interest of A.M.H.
See Tenn. Code Ann. 8§ 36-1-113(c)(2) (2001). When conducting the statutorily required best
interest analysis, thetrial court must consider numerous factors which may include the following:

(i) In determining whether termination of parental or guardianship
rightsisinthebest interest of the child pursuant to this part, the court
shall consider, but is not limited to, the following:

(1) Whether the parent or guardian has made such an
adjustment of circumstance, conduct, or conditions asto makeit safe
and in the child's best interest to be in the home of the parent or
guardian;

(2) Whether the parent or guardian has failed to effect a
lasting adjustment after reasonabl e effortsby availablesocial services
agencies for such duration of time that lasting adjustment does not
reasonably appear possible;

(3) Whether the parent or guardian has maintained regular
visitation or other contact with the child;

(4) Whether a meaningful relationship has otherwise been
established between the parent or guardian and the child;

(5) The effect a change of caretakers and physical
environment islikely to have on the child’ semotional, psychological
and medical condition;

(6) Whether the parent or guardian, or other person residing
with the parent or guardian, has shown brutality, physical, sexual,
emotional or psychological abuse, or neglect toward the child, or
another child or adult in the family or household,;

(7) Whether the physical environment of the parent’s or
guardian’ shomeishealthy and safe, whether thereiscriminal activity
in the home, or whether there is such use of acohol or controlled
substances as may render the parent or guardian consistently unable
to care for the child in a safe and stable manner;

(8 Whether the parent’s or guardian’s mental and/or
emotional status would be detrimenta to the child or prevent the
parent or guardian from effectively providing safeand stable careand
supervision for the child; or

(9) Whether the parent or guardian has paid child support
consistent with the child support guidelines promulgated by the
department pursuant to § 36-5-101.
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Tenn. Code Ann. 8 36-1-113(i) (2001). Thislistisnot exhaustive, and the statute does not require
the court to find the existence of every factor before concluding that terminating the biological
parent’ s parental rightsisinthe child' sbest interest. Statev. T.S.W., No. M2001-01735-COA-R3-
JV, 2002 Tenn. App. LEXIS 340, at *9 (Tenn. Ct. App. May 10, 2002).

In conducting the best interest analysis in this case, the tria court made the following
findings:

277. The Court concludes, by clear and convincing evidence, that
AMH isaminor child of tender years, who has developed a
strong psychol ogical and emotional attachment tothe Bakers,
and that removal of AMH from the Bakers would cause
substantial harm to AMH.

278. The Court concludes, by clear and convincing evidence, that
the Bakershave provided AMH asafe, stable, healthy, loving
environment for such alength of time that removal of AMH
fromthat environment would cause substantial harmto AMH.

279. The Court concludes by clear and convincing evidence, that
continuation of any parent-child relationship between AMH
and either Mr. or Mrs. Hegreatly diminishesAMH’ s chances
of early integration into a safe, stable, and permanent home.

280. TheCourt concludesthat therisksinherentinremovingAMH
from AMH’s present circumstances substantially outweigh
any risksposed by transcultural placement and loss of contact
with AMH’sbiological parents, the Hes.

281. The Court concludes, by clear and convincing evidence, that
thereis parental misconduct or inability to parent by the Hes.

282. The Court concludes, by clear and convincing evidence, that
both Mr. and Mrs. He are unfit parents, based on
abandonment of AMH by both Mr. and Mrs. He.

283. The Court concludes, by clear and convincing evidence, that
itisin AMH’ sbest interest to terminate the parental rights of
both Mr. and Mrs. He.

284.  Applying the factors in Tennessee Code Annotated § 36-1-
113(i)(1-9) for determining whether termination of parental
rights is in the best interest of the minor child, the Court
concludes, by clear and convincing evidence, that termination
of the Hes' parenta rights is in the best interest of AMH
because:

Q) the Hes have failed to make such an adjustment of
circumstances, conduct, and conditions as to make it
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)
©)

(4)

©)

(6)
(7)

On appedl, the Hes argue that the record does not support thetrial court’ sfindings. Greater Segttle
has submitted abrief to this Court presenting certain social science information aimed at addressing
the need for the courts of this state to consider cultural factors when deciding cases of this nature.

Sincevoluntarily relinquishing custody of A.M.H. totheBakers, theHeshave not maintained
regular visitationwith A.M.H. See Tenn. Code Ann. 8 36-1-113(i)(3) (2001). Regarding theinitial
three month foster care period, the trial court made the following finding which the Hes do not

dispute:

safe and in AMH’s best interest to be in the Hes
home;

the Hes have failed to maintain regular, meaningful
visitation and contact with AMH,;

the Hes have falled to establish a meaningful
relationship with AMH due to the Hes neglect and
inattentiveness;

the effect of a change of caretakers and physical
environment will have a negative and detrimental
impact on AMH’semotional and psychological well-
being;

the physica environment of the Hes home is
unhealthy and unsafe;

Mrs. Hes [sic] emotiona instability would be
detrimental to AMH; and

the Hes' [sic] have failed to provide anything more
than token support for AMH, despitethe Hes' ability
to pay such support.

During the ninety-day foster care period, February 24, 1999, to May
23, 1999, the Hesvisited the Bakers' homefor approximately one (1)
hour each week, atotal of approximately twelve (12) hoursduring the
first three months of AMH’s life. During this period, neither the
Bakers nor Mid-South placed any restrictions on the frequency or
duration of the Hes' vigits in the Bakers home. The Hes never
requested to visit AMH more frequently or for longer periods during
the ninety-day foster care period . . . .

Asfor the Hes' visitation between June 4, 1999 (the date of the juvenile court’s consent custody
order) and January 28, 2001 (thelast timetheHesvisited A.M.H.), thetria court madethefollowing

finding which the Hes do not dispute:

Between June 4, 1999, and January 28, 2001, either Mr. or Mrs. He,
or both, visited AMH intheBakers home, approximately eighty (80)
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times. The Hes visited AMH, on average, approximately once per
week. Therewere some occasionswhen the Heswould go two weeks
or longer between visitswith AMH. The average time of each visit
was approximately one (1) hour, with the shortest visit lasting
approximately thirty (30) minutes and the longest visits lasting
approximately two (2) hours. The approximately eighty (80) hours
of timethat theHeshavevisited AMH, from June 5, 1999, to January
28, 2001, amount to atotal of lessthan four (4) days of AMH’slife.

The Hes did not visit AMH after the January 28, 2001 incident at the Bakers home. The only
contact after that date wasaphone call by Mother to the Bakersinstructing them to cometo the Hes
apartment to retrieve a baby bed the Bakers previously gave the Hes.

Therecord a so establishes that the Hes have not established ameaningful relationship with
A.M.H. SeeTenn. Code Ann. 8 36-1-113(i)(4) (2001). Mother gave birth to A.M.H. on January
28, 1999, and the Hes voluntarily placed A.M.H. in the care of the Bakers on February 24, 1999, a
few weeks after shewasborn. A.M.H. hasremained in the continuous custody of the Bakers' since
that time, which amounted to the first five years of her life by the time the trial in this matter was
conducted.* OnMay 8, 1999, the Hes sent Mrs. Baker aMother’ s Day card which stated: “You are
thereal Momof [A.M.H.].” After thejuvenile court entered the June 4, 1999 consent custody order,
theHeswanted A.M.H. to call the Bakers“ mommy” and “daddy” and refer to the Hes as“ Jack” and
“Casey.” The very bond that the Hes sought to foster between A.M.H. and the Bakers was, as the
record demonstrates, established in this case. Dr. Goldstein, the court appointed psychologist,
testified that A.M.H. viewsthe Bakersas her “ psychological parents.” In conducting hisevaluation
of A.M.H., he noted that she has ahigh level of attachment to the Bakers, but she does not have a
similar attachment to the Hes. He conducted an “ attachment session” in September of 2003 and
noted that A.M.H.’s behavior, as demonstrated by the videotape of the session, supports these
conclusions. While he agreed that A.M.H. did approach the Hes during the session, he opined that
she did so based on the Hes' use of food and gifts to reinforce her interaction.

The record aso demonstrates that a change in caretakers and physical environment at this
stage in A.M.H. s life will likely have an adverse affect on her emotional and psychological well
being. See Tenn. Code Ann. 8 36-1-113(i)(5) (2001). After stating hisopinion regarding the strong
attachment A.M.H. now has for the Bakers, Dr. Goldstein testified that A.M.H. would likely
experience separation anxiety and could possibly develop a severe depressive disorder if she were
removed from the Bakers. We are also mindful of the strong attachment A.M.H. has developed to
the Bakers other children. We are cognizant of the fact that the Hes presented expert testimony to
contradict Dr. Goldstein’s assertions, however, the trial court found that the Hes' experts lacked

32 A.M .H. haslived with the Bakers since she was | ess than one month old, and for almost seven years she has
known no other parents, no other home, no other environment, no other siblings, and no other life. The dissent concedes
that there is no meaningful relationship of parent and child between the Hes and A.M .H.
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credibility. We find no clear and convincing evidence in the record to disturb this finding. See
Weéllsv. Tenn. Bd. of Regents, 9 SW.3d 779, 783 (Tenn. 1999).

As previoudy discussed, we do not give the same weight as the trial court did to the Hes
failure to pay child support for A.M.H. during the pendency of this case below due to the Baker’'s
refusal to accept such support. See Tenn. Code Ann. 8 36-1-113(i)(9) (2001). Admittedly, thereis
nothing in the record to indicate that the Hes are presently unable to care for A.M.H. financialy.
However, we are permitted, as did thetrial court, to consider the parties’ ability to support A.M.H.
should they receive custody of the child. Mother testified that, if she were to regain custody of
A.M.H., she planned to return to China. She stated that she has an a one-bedroom apartment in
Chinacurrently occupied by her grandparents, and she, Father, A.M.H., and their two other children
would residein the apartment. Mother indicated that her family would help to provide for the Hes
financial needs upon returning to China until Father found a job. Father noted at trial that the
Bakers' have incurred a sizeable amount of debt in prosecuting their petition to adopt A.M.H. and
terminate the Hes' parenta rights. However, the Bakers, unlike the Hes who face deportation, do
not presently face the possibility of losing their current sources of income. Moreover, there is
nothing in therecord to demonstratethat, in spite of their sizeablelegal bill, the Bakersare presently
unable to provide for A.M.H.

The Hes also presented the testimony of their expert, Dr. Cooper, to addresstheissue of the
“one-child” rulein China. Ondirect examination, Dr. Cooper testified that the Chinese government
does not impose fines on parents who have more than one child outside of Chinathen return to that
country. However, under cross-examination, Dr. Cooper conceded that the Chinese government
could impose such fines. In aletter addressed to this Court, the Chinese Embassy seeks to defend
its“one-child” policy by stating that “there are various circumstances under which people can have
more than one or two children. These circumstances apply to Chinese citizens who return to China
from abroad with morethan onechild.” Further, theletter seeksto inform the Court that the Chinese
government does not impose financial penalties or remove government services and benefits for
violations of thispolicy. Itisentirely withinthe purview of the Chinese government, asasovereign
nation, to formulate and enforce such a policy within China. However, our focusin this case must
be on the best interest of A.M.H., an American citizen, and the effect such a policy may have on the
Hes' ability to providefor her well-being should they regain custody of A.M.H. and return to China.
Most noteworthy is the fact that the letter does not elaborate on what “ circumstances’ warrant an
exception to the “one-child” policy or if the Hes qualify for such an exception. Nor does the |etter
indicate what sanctionsareimposed for violating the policy. Thus, wemust conclude, asdid thetrial
court, that the possibility remains that the Hes could be adversely penalized in some manner for
violating the “one-child” policy which, in turn, could have an adverse affect on A.M.H.

Finally, thetrial court noted the Hes' questionable character as evidenced in the record by
the Hes' defianceto legal authority and untruthful statements over the course of events giving rise
to the current appeal. Thetrial court determined that such character flaws could have an adverse
effect on A.M.H. Therecord in this case supports this conclusion.
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Therecord, viewed initsentirety, fully supportsthetrial court’s conclusion that terminating
the Hes' parenta rightsisin the best interest of A.M.H. Accordingly, we affirm the tria court’s
decision in thisregard.

V.
CONCLUSION

In the dissenting opinion filed in this case, it is argued that we apply “a different standard
than would have been applied had the termination of parental rights been sought by the
Tennessee Department of Children’s Services (“DCS’).” The dissent contends that our approach
onthisissue“iswrong.” The dissenting opinion is replete with references to how the result in
this case would be different if only DCS were involved. Respectfully, this Court can only
adjudicate the case before it. We are not at liberty to create hypotheticals or to wish that the facts
in agiven case were otherwise.

We are asked ssimply to resolve whether the Hes' conduct in the four monthsimmediately
preceding the Bakers' petition to terminate their parental rights was willful. The dissent
acknowledgesthat in Inre W.B., IV we stated that, in casesinvolving private parties, aparent’s
lack of knowledge regarding the abandonment ground for termination is merely “a factor in
determining willfulness.” InreW.B., 1V, No. M2004-00999-COA-R3-PT, 2005 Tenn. App.
LEXIS 262, at *38 (Tenn. Ct. App. Apr. 29, 2005) (emphasis added). A “factor” isdefined as
“[o]ne of two or more quantities that when multiplied together yield a given product.” Webster's
I New College Dictionary 401 (2001). A factor is, therefore, but one element to be considered,
perhaps among many, in reaching a concluson. Thus, whether or not a private party with
custody of the child notified the biological parents of the potential grounds for terminating their
parental rightsis but one factor to be considered. Y et, the dissent would impose aper serulein
cases of this nature, stating: “How can this disparity be justified? Fairness dictates that parents
and petitionersin al termination cases be held to the same standard, regardless of whether DCS
isinvolved. . .."

The answer to the question posited by the dissent is quite simple. Oursisalimited role.
“The grounds for terminating parental rightsin Tennessee are defined by statute.” Jonesv.
Garrett, 92 S\W.3d 835, 838 (Tenn. 2002); see also Tenn. Code Ann. 8 36-1-113(g) (2003). As
the judicia branch of government, we are to address the issue presented by the Hes in this case
and asercertain whether the statutory scheme adopted by the legislature comports with the
Fourteenth Amendment of the United States Constitution. The dissent overlooks the constraints,
or the lack thereof, imposed by the United States Constitution and proceeds to formulate what it
believes to be sound policy in this area of the law. We aretold repeatedly by the dissent that it is
not fair for the legislature to require DCS to provide parents with notice of the abandonment
ground for termination while not requiring the same notice when private individuals are
involved. Compare Tenn. Code Ann. 8§ 37-2-403(a)(2) (2003) with Tenn. Code Ann. § 36-1-102
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(2003) and Tenn. Code Ann. 8 36-1-113(2003). The reason the legidature is permitted to make
thisdistinction iswell settled in the law. When DCS, a state agency, seeksto terminate a
biological parent’s parental rights, the notice requirement imposed upon DCS by the legidature
seeks to ensure that the biological parent’s fundamental rights as parents are protected from
unwarranted state infringement. The United States Supreme Court has recognized as much,
stating: “When the Sate moves to destroy weakened familial bonds, it must provide the parents
with fundamentally fair procedures.” Santosky v. Kramer, 455 U.S. 745, 753-54 (1982)
(emphasis added.) Why do we draw adistinction when private parties are involved? Because it
isonly state action, not the actions of private individuals, which the Fourteenth Amendment
seeksto safeguard against. The Civil Rights Cases, 109 U.S. 3, 11 (1883). Therefore, the
legislature is permitted to make the distinction which the dissent finds most troubling.

While the dissent may find this distinction unjust, it comprises the legal framework which
must guide our resolution of thisissue. “The powers of the government shall be divided into
three distinct departments: legislative, executive, and judicial.” Tenn. Const. art. 11, 81. “No
person or persons belonging to one of these departments shall exercise any of the powers
properly belonging to either of the others, except in the cases herein directed or permitted.”

Tenn. Congt. art. Il, 8 2. “Itisprimarily for the Legislature to determine the public policy of this
state....” Caryv. Cary, 937 SW.2d 777, 781 (Tenn. 1996). “When the legislature, acting
within its constitutional powers, has spoken upon a particular subject, its utteranceis the public
policy of the State upon that subject, and the courts are without power to read into the
Consgtitution a restraint of the legisature with respect thereto.” Cavender v. Hewitt, 239 SW.
767, 768 (Tenn. 1921) (emphasis added). “[I]f amodification or change in such policy is
desired, the lawmaking department must be applied to, and not the judiciary, whose function isto
declare the law but not to makeit.” Fieldsv. Metro. Lifelns. Co., 249 SW. 798, 800 (Tenn.
1922). By extending an invitation to our supreme court and the state legislature to enact changes
in the law, the dissent, after trying to convince us that the law supports a different conclusion on
thisissue, concedes that the law is not as the dissent attempts to portray it. Otherwise, no such
invitation would be necessary.

We are troubled by the dissent’ s attempt to fit the facts of this case into our decisionin In
reW.B., IV. The dissent states: “The majority in this case dismisses the Hes' lack of knowledge
as ‘merely’ afactor to consider in determining whether their failure to visit A.M.H. was willful,
even though that same factor was found to be determinativein Inre W.B., IV.” (emphasis
added). Regarding the mother’ s failure to visit her childreninInre W.B., IV, the Court, in
addition to noting the lack of notice to the mother, also noted that the mother did not know the
whereabouts of her children. InreW.B., 1V, 2005 Tenn. App. LEXIS 262, at *36. Asthe Court
stated, “[i]t is difficult to understand how Mother could have visited the children while she was
unaware of their whereabouts.” Id. Inthe present case, the Hes knew the whereabouts of
A.M_.H. for the entire four month period at issue. Our reading of Inre W.B., 1V revedls that the
Court found that the mother’s lack of notice of the ground of abandonment coupled with the
mother’s lack of knowledge regarding the whereabouts of her children constituted evidence that
the mother’ sfailure to visit was not willful. Thus, it is difficult to understand how the dissent
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justifies its conclusion that the lack of notice of the ground of abandonment alone produced the
result this Court reached in Inre W.B., IV.*

The dissent devotes a significant amount of discussion to our failure to discuss the tria
court’ s finding that the visitation by the Hes prior to the four month period at issue constituted
“token visitation.” The dissent refers to the statutory definition of “token visitation,” see Tenn.
Code Ann. § 36-1-102(1)(C) (2003), and concludes that “vigitation istoken if it is either
perfunctory, or of an infrequent nature, or both.” (emphasisin original). The dissent contends
that the Hes' visitation with A.M.H. prior to the four month period at issue is crucial to a
determination of whether their failure to visit within the four month period was willful >

Pursuant to the definition of “token support,” the courts of this state are only concerned
with whether the visitation during the four month period at issue was token in nature. See Tenn.
Code Ann. § 36-1-102(1)(E) (2003) (defining “willfully failed to visit” as “the willful failure, for
aperiod of four (4) consecutive months, to visit or engage in more than token visitation”). Thus,
when we examine the four-month period at issue in this case, we find that the Hes did not visit
their daughter at al. The dissent notes that visitation can be token if it is“perfunctory” or
“infrequent.” It isdifficult to see how no visits during the four-month period at issue cannot,
therefore, be included in the definition of “token visitation.” Instead of focusing on the statutory
four-month period at issue, the dissent contends that we should consider the pattern of visitation
engaged in by the Hes since the beginning of their relationship with the Bakersin order to
ascertain if they willfully failed to visit A.M.H. What else should the Court consider outside of
the statutory four-month period? One could consider the fact that the Hes wanted the Bakersto
raise A.M.H. until she turned eighteen so the Hes could remain in the United States. Thereisthe
fact that the Hes wanted A.M.H. to cal the Bakers “mommy” and “daddy” and the Hes * Jack”
and “Casey” which could be relevant to adetermination of the Hes' willfulness. These facts
occurred, however, well beyond the four month period at issue. We are careful to note that,
under our statutory scheme, they can have no bearing on our determination of whether the Hes
conduct within the four-month period was willful. The dissent acknowledges the most crucial
fact to our determination: “Of course, all of the Hes' visitswith A.M.H. took place prior to the
commencement of the statutory four-month period.”

33The dissent charges that we “sidestep the real problem” because the statutory definition of abandonment is
the same regardless of whether the petitioner is DCS or a private individual; however, the dissent’s complaint to the
legislature does not relate to the definition of abandonment, but rather to the question of notice. The dissent attempts
to apply a blanket rule both to state action and the conduct of private parties, although the statute by its terms addresses
only state action.

34C0nduct prior to, or outside of, the statutory four-month period isrelevant only to the question of willfulness,
or support, or the lack thereof, within the four-month period prescribed in the statute. This principle does not open the
floodgates so asto allow abroad sweep of allegations and eventsin the hope that one or more of them might stick. There
must be a nexus established between the events alleged and the crucial four-month period that we are mandated to
examine. The dissent has failed to show that facts which occurred before the statutory period are determinative of
whether the Hes' failure to visit within the four months was willful.
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We approach our duty in this case somewhat differently than the dissent by confining our
analysis to the parameters of the statute which must guide our decision. The legislature has
directed that we are to consider the parents’ conduct in the four months preceding the filing of
the petition to terminate their parental rights. See Tenn. Code Ann. 8§ 36-1-102(1) (2003). Inthe
present case, it is undisputed that the Hes did not visit A.M.H. during the four months prior to the
Bakers' petition to terminate the Hes' parenta rights.

Once the parameters of our analysis are limited to the statutory four-month period, itis
apparent that the line of demarcation between the majority opinion and the dissent is not as
distinct asit might first appear. The dissent concedes the existence of many of the facts we
deem determinative of thisissue. The dissent notes that “[i]t is undisputed that the Hes did not
visit A.M.H. after the altercation at the Bakers home on January 28, 2001”; “The majority
rightly concludes’ that “the Hes' failure to visit was not based on the Hes' fear that they would
be arrested and physically harmed, as the Hes asserted” ; and, “In the petition Brown prepared,
Mother sought custody of A.M.H., but did not request visitation.”

With reference to the Hes' motivation to avoid deportation, the dissent focuses upon
Father’ s testimony regarding the correlation between the calls from immigration officials and the
filing of the petitionsto regain custody of A.M.H., finding such testimony to be inconclusive.
The dissent argues that “there is no evidence on the substance of the conversation between Father
and the INS official, any issues raised by the official, or how the filing of the petition for custody
would have addressed any INS concerns.” The dissent seeks to impose a “proof beyond a
reasonable doubt” standard in parental termination cases. However, our case law does not
support the dissent’ s characterization of the evidence. When evaluating atrial court’ sdecisionin
parental termination cases, we must first evaluate atrial court’sfindings of fact de novo,
presuming those findings to be correct unless the preponderance of the evidence is otherwise. In
reM.J.B., 140 SW.3d 643, 654 (Tenn. Ct. App. 2004). (emphasis added). “Second, we must
determine whether the facts, either as found by the trial court or as supported by the
preponderance of the evidence, clearly and convincingly establish the elements required to
terminate abiological parent’s parental rights.” | d. (emphasis added). “*Willfulness' does not
require the same standard of culpability required by the penal code.” 1n re Muir, No. M2002-
02963-COA-R3-CV, 2003 Tenn. App. LEXIS 831, at *14 (Tenn. Ct. App. Nov. 25, 2003)
(citation omitted). “Intent is seldom capable of direct proof, and triers-of-fact lack the ability to
peer into a person’s mind to assess intentions or motivations. Accordingly, triers-of-fact must
infer intent from circumstantial evidence, including a person’s actions or conduct.” 1d. at *17
(citations omitted).

It is apparent that the dissent has lost sight of the manner in which the trier of fact
evaluates evidence. Father’ s testimony is but one component of the trial court’s finding that the
Hes' reasonsfor filing the petitions to regain custody were driven by adesire to avoid
deportation. Aswe set forth heretofore, the record is replete with instances when the Hes
expressed concerns about deportation asit relates to custody of their daughter. Parental
termination cases are factually driven and require individualized decision making. Seelnre
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Swanson, 2 S.W.3d 180, 188 (Tenn. 1999). Thetrier of fact is permitted to draw all reasonable
inferences from the evidence presented on an issue. We must also defer to credibility
determinations made by the trier of fact. See Wellsv. Tenn. Bd. of Regents, 9 SW.3d 779, 783
(Tenn. 1999). From the aggregate of the aforementioned facts, it was reasonable for the tria
court to infer that the Hes” actionsin filing the petitions to regain custody of their daughter were
designed to avoid deportation. On apped, this Court is not permitted to reject the inferences
drawn by the trial court from the circumstantial evidence and substitute our own inferences
instead. See Statev. Thacker, 164 S\W.3d 208, 221 (Tenn. 2005) (citing State v. Evans, 108
S.W.3d 231, 236-37 (Tenn. 2003)).

The Bakers have asked this Court to reverse thetria court’s order consolidating their
petition to terminate the Hes' parental rights with Mother’s petition to modify the June 4, 1999
custody order, and we find this issue to be without merit. Regarding the trial court’s rulings on
the Hes' pre-trial motions, we affirm the trial court’ s order denying the Hes' motion, pursuant to
Rule 60.02, to set aside the June 4, 1999 custody order; we affirm the trial court’s order denying
the Hes' motion to dismiss the Bakers adoption petition; and we affirm the trial court’s order
denying the Hes' motion to bifurcate the proceedings. Regarding the Hes' constitutional
arguments, we find that section 36-1-102 and section 36-1-113 of the Tennessee Code are not
unconstitutional in light of the factsin this case. We conclude that the trial court did not err in
ruling that the notice provisions found in section 37-2-403 of the Tennessee Code did not apply
in thiscase. We conclude that the trial court did not err by ruling that the “superior parenta
rights doctrine” did not apply to Mother’s petition to modify the June 4, 1999 consent custody
order.

Regarding the grounds for termination, the trial court did not err in ruling that the “ settled
purpose doctrine” did not apply in thiscase. Turning to the abandonment ground for termination,
wereversethetria court’s ruling that the Appellants willfully failed to support A.M.H. in this
case as the record does not contain clear and convincing evidence to support such afinding. We
conclude that the trial court erred in finding that Father was not the legal parent of A.M.H. when
the Appelleesfiled their petition in this case, therefore, termination of Father’s parental rights
under section 36-1-113(g)(9) of the Tennessee Code was not appropriate in thiscase. Thetrial
court erred in finding that the “persistent conditions’ ground for termination codified at section
36-1-113(g)(3)(A) of the Tennessee Code requires the removal of achild by the state. For other
legal reasons, however, we affirm the trial court’ s ruling that section 36-1-113(g)(3)(A) of the
Tennessee Code does not apply to this case. We affirm the trial court’ s ruling that the record
contains clear and convincing evidence to support afinding that the Appellants willfully failed to
visit A.M.H., therefore, termination of their parental rights was justified in this case. Finaly, we
affirm thetria court’s conclusion that terminating the Appellants' parenta rightsisin the best
interest of the minor child at issue in this case.
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We are cognizant of the fact that the parties have raised other issuesin their briefs which
are not addressed in this Opinion.* In light of our holdings on the issues which are discussed in
this Opinion, a discussion of the other issues raised by the parties would have no bearing on the
outcome of the case on appedl, therefore, they are pretermitted. Costs of this appea areto be
taxed to the Appellants, Shao-Qiang (Jack) He and Qin Luo (Casey) He, and their surety, for
which execution may issue if necessary.

ALAN E. HIGHERS, JUDGE

= Specifically, the Hes ask this Court to evaluate the following: whether the trial court erred in issuing a no-
contact order prior to a trial in this matter; whether the trial court erred in entering an order appointing the Bakers
guardians of A.M.H.; and whether the trial court erred in denying their motion to set aside the order appointing Mid-
South as next friend to investigate the Bakers’ adoption petition. As previously noted, amajority of the issues presented
by the Bakers are not independent issues which deserve evaluation, but they constitute responses to the issues raised by
the Hes in this case. From the Bakers statement of the issues, we have elided two independent issues which have been
addressed herein.
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